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ABSTRACT

This thesis examines the development of the fifshore Marine Protected Area
(MPA) on the UK Continental Shelf, the Darwin Mosndrea of cold-water
coral reefs discovered in 1998 off the North-Wesst of Scotland. Following
the 1999 Greenpeace High Court judgment and subsequlings by the
European Court of Justice, the EC Habitats Directssnow deemed to apply
throughout Member States’ territoriese(out to 200 nautical mile limits of their
Exclusive Economic/Fishery Zones). Damage to treewih Mounds area
caused by deep-water trawling fishing activity bagn observed and in 2003, at
the UK’s request, the European Commission imposkdraon bottom trawling
in the area, which became a permanent measurelih 20his move was made
possible by the revised Common Fisheries PolicyP)C&hd represents the first
instance of a closure for nature conservation,erathan fish stocks, under the
CFP.

Through a detailed legal and policy analysis, ag@m of semi-structured
interviews with stakeholders, regulators and spistsa in the field, and
participant observation at regional workshops, thissis explores the unique
circumstances and sequence of events that ledetrittection of the Darwin
Mounds. A subsequent attempt to use the same hegehanism to ban pair-
trawling for sea bass in the English Channel (whiesults in the unintentional
bycatch and mortality of dolphins and porpoises3t mith less success. These
two cases are explored within a theoretical frantewderived from the social
and natural sciences. The related issues of ingaling a precautionary and
ecosystem-based approach to marine conservati@hthenrole of science in
policy-making are examined with regard to Europestiatives currently under
development. Eventually, networks of offshore MPwdl be designated
throughout European marine waters, including aratvedUK. This thesis aims
to contribute to the knowledge concerning the ggand use of space in the
offshore marine environment, tensions between rdiffe policy initiatives, and

the challenges and prospects for offshore mariteg@aonservation.
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Chapter 1: Introduction and Overview

1

INTRODUCTION AND OVERVIEW

“The world’s oceans are fundamental to the develepinand sustainability of
human society, the maintenance of peace, and tiéhiedf the biosphere”
(Costanzaet al, 1998:198)

1.1 INTRODUCTION

In the spring of 1998, an area of deep-sea colémweadral known as the Darwin
Mounds was discovered 100 nautical miles (hm) meet of Scotland, within
the United Kingdom’s (UK) Exclusive Fisheries Zo(leFZ)! Following a
Greenpeace campaign to halt oil and gas industiyitgdn UK offshore waters,
in November 1999 an English High Court ruling conmhyoreferred to as the
‘Greenpeace Judgmehthterpreted the EC Habitats Directive to apply muthe
limit of the UK’s 200nm EFZ. Consequently the UKnow required to protect
species and habitats in this area, and has sinea bevising its national
implementation legislation, the Conservation (Nakitabitats, etc.) Regulations
(1994), to include not only its EFZ but the entimntinental shelf over which the
UK exercises sovereign rights.

The UK has put forward proposals to the Europeami@ission for designating
the Darwin Mounds and a few other offshore maritessas candidate Special
Areas of Conservation (SACs) under the Habitatsedive. However this
process and the revision of the UK’'s Conservatibiatgral Habitats, etc.)
Regulations has been delayed and the European Gsmomirecently took the

UK to court for,inter alia, not having properly implemented its Regulations in

! The UK has a 200nm Exclusive Fishing Zone (EFZjspant to section 1(1) of the Fishery
Limits Act 1976, which serves the same functiomagxclusive Economic Zone (EEZ). See
the discussion on the United Nations Conventiothen_aw of the Sea below in Chapter 2,
section 2.2.2 regarding EFZs and EEZs.

2R. v. Secretary of State for Trade and Industrypaxe Greenpeace (No. §000] 2 CMLR
94.
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Chapter 1: Introduction and Overview

the offshore zond. This is an important development as it implieat thther
Member States have the same obligation to enser®itlective is implemented
out to 200nm, even though the Greenpeace Judgimeng of a national rather
than European court, is not binding on other Mem®&tes. The European
Commission nowcontends that within their Exclusive Economic Zsnihe
Member States have an obligation to comply with @amity law in the fields
where they exercise sovereign powers and that itteetide therefore applies
beyond territorial waters’ (Case C6-04, paragraph)1

In 2003, the Darwin Mounds area was closed to boti@awling fishing activity
under the emergency closure provisions of the eeMSommon Fisheries Policy
(CFP) Basic Regulation 2371/2002. This closure wagended and made
permanent in 2004, and as a result the Darwin Msuwetame the UK'’s first
offshore Marine Protected Area (MPA). Through daded policy analysis,
semi-structured interviews with involved stakehodde and participant
observation at UK and European stakeholder forumsnarine environmental
management, this thesis examines the legal andicablramifications of the
Greenpeace Judgment and Darwin Mounds offshore Md&W, explores the
tensions between different policy initiatives relgt to offshore marine
conservation. A subsequent attempt by the UK tothe same legal process to
ban pair-trawling for sea bass in the English Cleana protect dolphins and
porpoises from accidental capture in fishing nets Wess successful, and this
study outlines the key issues and stakeholder petisps on the reasons for this
variation in policy outcomes. In examining thea® case studies, this thesis
aims to provide an analysis of the challenges amdpects for the effective

implementation of conservation objectives in thisloére marine environment.

The legal framework for offshore marine conservaiiovolves commitments to
designating offshore MPAs on the global, regional European) and UK level,

and is set out in detail in Chapter 2. Theoreticameworks for establishing

3 Case C-6/04Commission of the European Communities v. Unitedy#@m of Great Britain
and Northern Ireland Opinion of Advocate General Kokott delivered®dune 2005. Case
C-131/05,Commission of the European Communities v. Unitedj#dom of Great Britain and
Northern Ireland
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Chapter 1: Introduction and Overview

effective legal regimes for environmental protectare explored in Chapter 3.
These require an interdisciplinary approach wheiressing the offshore marine
environment, incorporating approaches from bothsth@al and natural sciences.
Compared with the experience to date of Europeammidde States with
terrestrial protected areas, MPAs pose new chaermpth scientifically and
legally, given the complexity of the marine envinment and the European
Commission’s exclusive jurisdiction over managinighéries in European

waterd (see section 1.1.2 below).

Ten years ago, a worksiopn the sustainable governance of the world’s cgean
held in Portugal put forward six ‘Lisbon PrinciplgCostanzaet al, 1998).
These principles and the threats to the mariner@emvient they were designed to
address are still valid today. Listed below in [Bah.1, the Lisbon principles
provide a barometer for assessing whether thenati@nal community has made
progress on addressing threats to the marine emagat. In their discussion on
applying the principles, the authors focused one@xamples of international
strategies ‘that can incorporate many of the Lisponciples simultaneously’
(Costanzaet al, 1998:199). The last of these was the desigmatad
enforcement of Marine Protected Areas (MPASs).

* While Member States remain responsible for natoreservation, jurisdiction over fisheries
management within European watdrs.from 12nm to 200nm) was ceded to the European
Commission in the 1970s. See Chapter 2, sectid.2.

® This workshop was held in July 1997 and was casped by the Independent World
Commission on the Oceans and the Luso-American IDprreent Foundation. The resulting
Lisbon Principles were published irBaiencearticle (Costanzat al, 1998) co-authored by
scientists from the US, Sweden, Portugal and Alistra

® The other suggested applications of the Lisbonciples were (i) share-based and co-managed
fisheries, (ii) integrated watershed managemenmt (&) environmental bonding.

20



Chapter 1: Introduction and Overview

Table 1.1 Lisbon Principles on Sustainable Governance of th©ceans

PRINCIPLE DEFINITION
Principle 1 Access to environmental resources carries attendant

Responsibility

responsibilities to use them in an ecologically
sustainable, economically efficient, and sociadly f
manner.

Principle 2
Scale-matching

Decision-making on environmental resources shayld
be assigned to institutional levels that maximize
ecological input, (ii) ensure the flow of ecolodica
information between institutional levels, (iii) &k
ownership and actors into account, and (iv) intizaa
costs and benefits.

IS

Principle 3 In the face of uncertainty about potentially irresible

Precaution environmental impacts, decisions concerning thsér u
should err on the side of caution.

Principle 4 Given that some level of uncertainty always exists

Adaptive environmental resource management, decision-make

management should continuously gather and integrate appropriat
ecological, social and economic information witk th
goal of adaptive improvement.

Principle 5 All of the internal and external costs and bengfits

Full cost allocation

including social and ecological, of alternative idems
concerning the use of environmental resources dhuail
identified and allocated.

Principle 6
Participation

All stakeholders should be engaged in the formorati
and implementation of decisions concerning
environmental resources.

(From Costanzat al, 1998:198)

1.1.1 Marine Protected Areas

The termMarine Protected AredMPA) can be used to describe any marine area

that is given some kind of special protection, Ugufor conservation and/or

fisheries benefits. A widely-accepted, generalniigdn of an MPA offered by

the World Conservation Union (IUCN) is ‘an aredasd and/or sea dedicated to

the protection and maintenance of biological divgrsand of natural and

associated cultural resources, and managed thitegghor other means’ (IUCN,

1994).

based on primary management objectives, listecabierl.2.

21
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Chapter 1: Introduction and Overview

Table 1.2 IUCN Protected Area Categories

CATEGORY

DEFINITION

la — Strict Nature Reserve

Protected area managed mainly for
science

Area of land and/or sea possessing
some outstanding or representative
ecosystems, geological or

physiological features and/or species,

available primarily for scientific
research and/or environmental
monitoring.

Ib — Wilderness Area

Protected area managed mainly for
wilderness protection

Large area of unmodified or slightly
modified land, and/or sea, retaining it
natural character and influence,

without permanent or significant

habitation, which is protected and
managed SO as to preserve its nature
condition.

|l

[l — National Park

Protected area managed mainly for
ecosystem protection and recreation

Natural area of land and/or sea,
designated to (a) protect the ecologid

al

integrity of one or more ecosystems for

present and future generations, (b)
exclude exploitation or occupation

inimical to the purposes of designatign
of the area and (c) provide a foundation
for spiritual, scientific, educational,
recreational and visitor opportunities,
all of which must be environmentally
and culturally compatible.
[l — Natural Monument Area containing one, or more, specific
natural or natural/cultural feature
Protected area managed mainly for | which is of outstanding or unique value
conservation of specific natural because of its inherent rarity,
features representative or aesthetic qualities or
cultural significance.
IV — Habitat/Species Management | Area of land and/or sea subject to
Area active intervention for management
purposes so as to ensure the
Protected area managed mainly for | maintenance of habitats and/or to meet
conservation through management | the requirements of specific species.
intervention
V — Protected Landscape/Seascape | Area of land, with coast and sea as
appropriate, where the interaction of
Protected area managed mainly for | people and nature over time has
landscape/seascape conservation arjgproduced an area of distinct character
recreation with significant aesthetic, ecological
and/or cultural value, and often with
high biological diversity. Safeguarding

the integrity of this traditional
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Chapter 1: Introduction and Overview

interaction is vital to the protection,
maintenance and evolution of such an

area.
VI — Managed Resource Protected | Area containing predominantly
Area unmodified natural systems, managed

to ensure long term protection and
Protected area managed mainly for | maintenance of biological diversity,
the sustainable use of natural while providing at the same time a
ecosystems sustainable flow of natural products
and services to meet community needs.

(From: Kelleher and Recchia, 1998)

Several types of management regimes can be ci&bsa8 MPAs, one of the
more robust beinlylarine Reservedefined as ‘areas in which the extractive use
of any resources (living, fossil or mineral) is ppifmited, along with any form of
habitat destruction’ (Palumbi, 2002). Marine Ressr also referred to d¢o-
Take Marine Protected Area@NTMPAS), are considered to be the most
restrictive type of MPA, and fit within the “la” ar'Ib” protected area categories
set out by the IUCN (above). Whether or not NTMR#&e the most effective
mechanism for conservation is debatable, as sogeeahat modern fisheries
management approaches such as quotas and techm@aalres may be better
suited to conserving fish stocks, as NTMPAs aren@@s too site-specific to

achieve this aim (Jones, 2006a).

Although this thesis addresses offshore marineaeation in Europe, a system
of designating MPAs recently released by the Un&&ates is worth mentioning
here, as it classifies key characteristics andtedlattributes to describe any
potential MPA, and the IUCN has not yet publishesinilar scheme specific to
marine designations. The United States is curretilyeloping a network of
national MPAs and held a five month public condidta on the issue, which

ended in February 2007. The classification systgegiven in Table 1.3.
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Chapter 1: Introduction and Overview

Table 1.3 United States’ Classification System fdvIPAs

CHARACTERISTIC ATTRIBUTES

Conservation Focus One or more of the following:
Natural Heritage

Cultural Heritage
Sustainable Production

Level of Protection Afforded One of the following:

Uniform Multiple-Use

Zoned Multiple-Use

Zoned with No-Take Area(s)
No-Take

No-Impact

No-Access

Permanence of Protection One of the following:
Permanent
Conditional
Temporary

Constancy of Protection One of the following:
Year-round
Seasonal
Rotation

Ecological Scale of Protection One of the following:
Ecosystem
Focal Resource

(From the US MPA website: mpa.gov)

This is a useful, simplified framework for evaluegithe comparative rationale
and strategy behind the establishment of variopesyf MPAs, and may be of
use to the designation of networks of MPAs thatehaacently been called for in

the international arena, outlined below.

1.1.2 International commitments to offshore MPAs

In its 28" report to Parliament in December 2004, the Roya@ission on
Environmental Pollution described the impact ofhifigg on the marine
environment as ‘the greatest individual threat he environment in the seas
around the UK’ (RCEP, 2004:21) and called for awoek of NTMPAs
amounting to 30% of the UK’s EFZ. When the RCEporewas released, Ben
Bradshaw (then Minister for Nature Conservation &ngheries) stated in the

press that preserving marine life was ‘the secomgbdst environmental
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challenge the world faces after climate charfgén recent years, there has been
growing impetus at the international level for #&ablishment of networks of
MPAs in order to address this thre@ee Table 1.4, below). The Plan of
Implementation put forward by the 2002 World Summom Sustainable
Development (WSSD) in Johannesburg called for aesgmtative network of
MPAs to be established by 2012, goal reiterated in 2003 at the IUCN World
Parks Congress with a further commitment to syriptiotect at least 20-30% of
each habitat type,e. closed to all forms of extractive ueGiven that only
0.04% of the world’s oceans are currently desighate MPAs and an even
smaller fraction, 0.01%, are NTMPASs, such an expemposes a substantial
challenge (Jones, 2006a; Paetyal, 2002).

Also in 2003, a joint Ministerial meeting of the Isieki and OSPAR

Commissions held in Bremen resulted in a work paogne aimed at
designating a network of inshore and offshore MP#s2010™° In 2004, the

WSSD commitment was reinforced at the seventh Genée of Parties to the
Convention on Biological Diversity (CBD) in Kualaumpur, with a target to
establish by 2012 (in the marine realm, and by 2@@estrially) a global

network of ‘comprehensive, representative and &ffely managed national and
regional protected areas’'.

"BBC News articléFish areas ‘need drastic actior?7 December 2004. Available online:
(//Inews.bbc.co.uk/1/hi/sci/tech/4072503.stm).

8 World Summit on Sustainable Development Plan gflémentation, available online:
(www.johannesburgsummit.org/html/documents/sumnaits2309_planfinal.htm) at 31.(c).

® Recommendations of the Vth IUCN World Parks Cosgr®urban, South Africa, available
online:
(www.iucn.org/themes/wcpa/wpc2003/pdfs/outputs/mrea@ndations/approved/english/pdf/r2
2.pdf) at point 5.22.

19 Ministerial meeting of the OSPAR Commission, Bren®5 June 2003, available online:
(www.ospar.org/eng/html/md/Bremen_statement_2063,t point 11.

1 CBD COP 7 Decision VII/28 on Protected Areas (#es 8(a) to (e)), available online:
(www.biodiv.org/decisions/default.aspx?dec=VII/28).

25



Chapter 1: Introduction and Overview

Table 1.4 Recent international initiatives for netvorks of Marine Protected
Areas applicable in the North East Atlantic

CONFERENCE GOAL SCOPE | YEAR
World Summit on Sustainable | Network by 2012 Global 2002
Development (Rio +10),
Johannesburg
IUCN World Parks Congress, | Network by 2012, Global 2003
Durban 20-30% strictly

protected

OSPAR/HELCOM Bremen Network by 2010 Regional 2003
Statement
CBD 7" Conference of Parties, | Network by 2012 Global 2004
Kuala Lumpur

(From De Santo and Jones, 2007a:2)

Although it has yet to pass a moratorium on deep+sawling, the United
Nations General Assembly (UNGA) issued Oceans é&medLliaw of the Sea
Resolution¥ in 2003 and 2004 urging the international communi take

immediate action towards the conservation and swdie use of marine
resources in areas beyond national jurisdictiort. th® November 2004 World
Conservation Congress in Bangkok, the IUCN calledlee UNGA to place an
interim ban on bottom trawling on the high sea2®5 until a legally binding
management regime is established to conserve agsepiadiversity from fishing
impacts. The IUCN also recommended that the UNfagahk similar interim ban
in 2006 in areas covered by Regional Fisheries am&nt Organizations
(RFMOs) until management frameworks are in plad@ese efforts have been
undermined by nations with strong fishing intereatsd unwilling to place
restrictions on high seas activities, such as feklaand the UN trawling

moratorium is at present considered to be ‘deatérwater?

In the European Community (E%)following three years of consultation, a draft

Marine Strategy DirectiVé was released in 2005, aimed at achieving a ‘good

' UNGA Resolutions A/RES/58/240, AIRES/59/24 and BS?59/25 available online:
(www.un.org/Depts/dhl/resguide/garesl1.htm).

13 “Trawling moratorium dead in the water’ Inter Ps&ervice article by S. Leahy, 23 November
2006, available online: (ipsnews.net/news.asp?idr8a585).

14 This thesis refers to the European Community (E@)er than European Union (EU), as
fisheries are exclusively within the jurisdictiohtbe EC while the EU comprises the three
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environmental status’ for European marine water@@1. The EC also recently
adopted a Green Paper on Maritime Policy in Jun@62@vhich is open to
consultation for one year and aims to launch a téebbout a future maritime
policy for the European Union. However, a coalitioh hon-governmental
organizations (NGOs) has already pointed out tmafproposed Marine Strategy
Directive falls short of the ambitious targets set in earlier drafts and the
definition of ‘good environmental status’ remainsclear. If the proposed
Directive is to serve as a pillar for the develgpmaritime policy, this definition
needs to be uniform across Member States to prelgiication and promote

synergy between the two European initiatit/es.

The primary legal instruments available to the E& address fisheries
management and marine nature conservation areeatdggy, the Common

Fisheries Policy (CFP) and the Habitats Direcltive/hile the CFP is managed
under the Directorate General for Fisheries anditveas Affairs (DG Fish), the

Habitats Directive is under the responsibility bé tDirectorate General for the
Environment (DG Environment). This bifurcation htssroots in the Treaty on
European Union, where fisheries management is asedeunder the Agriculture
Title (Articles 32-38, formerly 38-46), and enviroental management lies
within the Environment Title (Articles 174-5). Bothe CFP and the Habitats
Directive impose binding obligations on Member &satthe CFP in the form of
Regulations and Decisions, and the Habitats Diwectiia its requirement of

Member States to transpose the Directive into thaional legislation.

‘pillars’ of (i) the EC, (ii) justice and home affa and (iii) a common Foreign and Security
policy.

15 Proposal for a Directive of the European Parlianagw of the Council establishing a
Framework for Community Action in the field of Mad Environmental Policy [SEC (2005)
1290], available online: (europa.eu.int/comm/envin@nt/water/marine/dir_505_en.pdf).

18 This coalition includes Greenpeace, Birdlife In&tional, Oceana, the International Fund for
Animal Welfare (IFAW), the World Wide Fund for Natu(WWF), Seas at Risk, the Fisheries
Secretariat, the European Coastal Union, the Earofgvironment Bureau (EEB) and the
Coastal Union. Their position statements can bedaat:
(eu.greenpeace.org/issues/oceans_coalition.htm).

" Council Directive 92/43/EEC of 21 May 1992 on enservation of Natural Habitats and of
Wild Fauna and Flora, OJ L 206, 22.07.92, p.7.
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From a legal standpoint, a key issue arises from $ftuation: given the
jurisdictional separation between fisheries managgnssues controlled by DG
Fish on the one hand and nature conservation utiderauspices of DG
Environment on the other, how can a Member Statethef EC address
overlapping nature conservation issues that ocswa eesult of the activities of
EC fishing vessels? As will become evident laterthe discussions on the
Darwin Mounds MPA and the attempted ban on pawdire for sea bass, the
role of precaution and degree of threat is atiberface of this tension.

1.2 AIMS OF THESIS

1.2.1 Interdisciplinary synthesis

This thesis aims to address the challenges, issngsopportunities associated
with the development of a regulatory framework édishore MPAs through a
detailed legal and policy analysis, a programmesarhi-structured interviews
with stakeholders and regulators, and observatainsgional workshops and
conferences relevant to marine conservation inrdalgain an understanding of
different issues from different perspectives. Tlationale behind this

methodology is to provide an interdisciplinary $gis, combining a legal
framework with empirical results from interviews darraming the analysis

within theories from both the social sciences orvirenmental regime

effectiveness, and the natural sciences on compldaptive systems and
ecosystem management. Theoretical approachessessiisg environmental
regime effectiveness are questioned later in tesish given the outcomes of the

case studies examined and the results of the iateqrocess.

Methodologically, this thesis takes an approacmeéel by Dryzek (2005:75) as
‘administrative rationalism’j.e. it examines the discourse of the expert rather
than the citizen or producer/consumer in enviroraeproblem solving. The
issues explored in this analysis are more ‘top-doather than ‘bottom-up’, that
is they involve legal obligations and targets st dovernments and the

international community, and how these can be aekiethrough national
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initiatives. Consequently, the interview procesaaentrated on representatives

from different stakeholder groups, rather thandtad&eholders themselves.

The methodological approach of this thesis is dised in further detail in
Chapter 4. In combining a legal analysis with semictured interviews and
participant observation at workshops and confergndleis thesis aimed to
provide a detailed picture of the challenges amabdpnities for offshore marine
conservation in the North-East Atlantic. The nsattion lays out the research
guestions and analytical strands that run throhghthesis, and the institutions

examined during the empirical analysis.

1.2.2 Research questions, analytical strands amstitutions examined

When the PhD commenced in the fall of 2003, thewraMounds MPA had
just been established a few months earlier ana¢dheept of offshore MPAs in
European waters was quite new. Over the past #mée half years, research on
the topic has grown in the regulatory arena, batgmss on developing and
implementing nature conservation measures in oféslweaters has been slow.
Therefore the questions this thesis aimed to addeseain pertinent, and are as

follows:

What are the challenges to the developing reginwdfshore Marine
Protected Areas?

What are the problems, gaps and issues with thrertunegime?

What role is played by the relevant actors and ttegjulators and what
are their perspectives?

What is the potential impact of legislative refocorrently underway?

How does the UK'’s situation differ from that of ethrEU states under the
same legal obligations?

What lessons are to be learned for offshore MPAswaRole?
Recommendations?
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It is hoped that this thesis will contribute to tinederstanding of approaches to
offshore marine conservation in the North-East #titaand elucidate answers to
the above questions. Key analytical strands runthnoughout the thesis which
emerged during the interview process include the ob science and precaution
in environmental decision-making, the impact of thdurcation between
fisheries management and nature conservation, lmadntplementation of an

ecosystem-based approach to managing the complexen@vironment.

Figure 1.1 below gives a general overview of thetiintions and players
involved in designating and managing MPAs in UKsbffre waters and the
North-East Atlantic. In order to address the rese@uestions given above, this
thesis included analyzing perspectives from as nadiriie most relevant bodies

as possible.
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Figure 1.1 Map of institutions and players involdan designating MPAs

International conventions (NEAFC, OSPAR)

UK Government European
- Commission
Scottish Executive
y'y DG Env DG Fish
DEFRA A Y
A
SEERAD
Habitats ICES
INCC SFPA committee
ACFA
- FRS
English
Nature STECF

Epistemic /
legal
community

This map shows the overarching international cotives directly applicable in
the region, the North East Atlantic Fisheries Cossinn (NEAFC) and the
OSPAR Convention for the Protection of the MarineviEonment of the North
East Atlantic, whose MPA designation capacitiesdiseussed in more detail in
Chapter 2. The UK and EC are both parties to OSR¥R the EC is a party to
NEAFC on behalf of its member states, including th€. The secretariats of
both of these institutions are located in LondoiVith respect to the UK
government, decisions taken to designate domesiédvare undertaken based
on advice from DEFRA, the Department for the Enwment, Food and Rural
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Affairs. DEFRA in turn receives advice and infotina from executive
agencies and executive non-departmental public éspdincluding English
Natureé® and the Joint Nature Conservation Committee (JNCINCC delivers
the UK and international responsibilities of therf@ountry nature conservation
agencies: Council for Nature Conservation and then@ryside, the Countryside

Council for Wales, Natural England and ScottishuxatHeritage.

Following the process of devolution within the Ukhieh occurred in the late
1990s (discussed below at the end of Chapter 2imr€hapter 7 at section
7.2.3), there now exist devolved parliaments oerddies in Scotland, Wales
and Northern Ireland. Figure 1.1 includes Scottisdtitutions as these were
directly involved in the designation of the Darvtounds offshore MPA. The
Scottish Executive Environment and Rural AffairspBement (SEERADY is
responsible for advising the UK government on emvinental issues within
Scottish territory, including fisheries. The SadttFisheries Protection Agency
(SFPA) of the Scottish Executive monitors compled the fishing industry
with UK, EC and international fisheries laws anguiations in ports and at sea
(within the Scottish component of the UK’s EFZ, dmyond under monitoring
agreements with NEAFC). Fisheries Research Ser\(leRS) is an agency of
the Scottish Government Marine Directorate and iples/ scientific support and
advice on several marine and aquatic issues, imguiisheries. SEERAD and
SFPA are headquartered in Edinburgh, and FRS isksilveen Aberdeen and
Perthshire.

Decision-making on the European level with regardiPAs is centered in the
European Commission in Brussels. The Directoratedtal for Fisheries and
Maritime Affairs (DG Fish) and the Directorate Gemlefor the Environment

(DG Environment) are responsible for fisheries amature conservation,

18 During the period in which this thesis was undezty this body was known as English Nature.
It has subsequently been combined with the enviestiractivities of the Rural Development
Service and the Countryside Agency’'s Landscapeeseand Recreation division, and
renamed Natural England.

19 As in the previous note, this body has changetksine research for this thesis was
undertaken. Since 2007, many of SEERAD'’s functiamesnow undertaken by the new
Scottish Executive Environment Directorate.
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respectively. As discussed later in the thesis (Skapter 2, section 2.4.6 and
Figure 2.7) the DGs are each advised by subsidoogies, the Habitats
Committee on the part of DG Environment, and for Bi&heries, the Advisory
Committee on Fisheries and Aquaculture (ACFA, &edtalder forum), the
Scientific, Technical and Economic Committee fosHeries (STECF) and the
International Council for the Exploration of theaSgCES). ACFA and STECF
are comprised of stakeholders and experts, respgctiwho meet regularly to
provide recommendations. The secretariats of gathps are provided by the
European Commission in Brussels. ICES, which glesiindependent scientific
advice (discussed in more detail later in the thasithe context of the Darwin

Mounds closure) is headquartered in Copenhagen.

In addition to these institutions, there are otleaternal, players involved in the
designation and monitoring of MPAs in UK offshoraters and the North-East
Atlantic. Representatives from the epistemic aadal communities were
included in this analysis, as well as represergatifrom Non-Governmental
Organizations (NGOs) involved in promoting marirengervation. Particular
NGOs involved in the case studies discussed inthasis include Greenpeace,
the World Wide Fund for Nature (WWF), the Institufer European
Environmental Policy (IEEP), Oceana, and the R&adiety for the Protection
of Birds (RSPB). Representatives from the userroanity were also included
in this analysis. The National Federation of Figien’s Organisations (NFFO),
located in York, represents fishermen from Englakdles and Northern Ireland
on the UK and international level. The Scottisehérmen’s Federation (SFF)
does the same for Scottish fishermen and is lodat@dberdeen. In terms of the
oil and gas side of the user community, the Depamtnfior Trade and Industry
(DTI, located in Aberdeen) the UK Offshore Operatdssociation (UKOOA,
based in London) and for historical purposes, thllantic Environment Frontier
Network (AFEN). While not directly responsible ftire designation of MPAs,
these outside interests do play influential roleshie decision-making processes

of both the UK and EC, as evidenced by the cagbestiexamined in this thesis.
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1.2.3 Justification and contribution

This thesis represents the first attempt to elueidlae policy process that took
place during the designation of the Darwin MoundBAVfrom the perspective
of players in the process and within the contexdfédhore marine conservation
initiatives in the North-East Atlantic. Previousqp-reviewed work published on
the Darwin Mounds has focused on their discovergplapical origin,
biogeochemistry, and observations of damage tocthals caused by bottom-
trawling fishing methods (Bett, 2001; Gage, 200HKll4$penceret al, 2002;
Massonet al, 2003, Robertst al, 2003 and 20Q6Hughes and Gooday, 2004;
Kiriakoulakis et al, 2004; le Goff-Vitryet al, 2004; Waller and Tyler, 2005;
Wheeleret al, 2005; Robertset al, 2006; Kiriakoulakiset al, 2007). In
addition to the scientific literature, WWF produaggborts highlighting the need
for protecting the area before the closure wasemgeited (Gubbagt al, 2002;
Anderssoret al, 2003).

During the course of the PhD, two articles basecbaliminary results were
published in peer-reviewed, international journalhe first, based on the legal
framework given below in Chapter 2, detailed thgeli@ment of the Habitats
Directive and explored the legal ramifications loé tGreenpeace Judgment and
commitments to offshore MPAs given the differentitpral outcomes of the
Darwin Mounds and pair-trawl ban (De Santo and §p@607a). The second
article was presented at thé Biternational Symposium on Deep Sea Corals in
2005, detailing the policy process that led to Dregwin Mounds closure and
incorporating perspectives of key players in thecpss (De Santo and Jones,
2007b). Aside from the aforementioned NGO repartd articles in the news
media, the papers that resulted from this thesigesent the first social science

analyses of the Darwin Mounds closure.

Addressing offshore MPAs poses challenges diffenenitonly to the terrestrial
environment, but also inshore marine areas. Tttaduone moves offshore, the
fewer stakeholders are directly affected. Deepesmmystems themselves pose
different management challenges than those inslasrerganisms in dark, high

pressure environments tend to exhibit slower groankl lower reproductive
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capacity than their shallow-water counterparts.r &ample, the commercially
exploited deep-sea fish species orange roubloplostethus atlanticQsloes not
reproduce until it is 20-30 years old, and can luye to 150 years or more
(Fentonet al, 1991). Only some 0.0001% of the deep sea fleas been
explored to date, hence it has often been said weaknow more about the
surface of the moon than we do about the deepi$N&R, 2006). While this
thesis does not address the management of theJ#ighi(e. beyond 200nm, a
global commons), it aims to provide insights formragement within the 200nm
EEZ/EFZ that may be useful to consider in the degign of protected areas

further offshore.

In contrast with protected sites closer to shoeey Vittle has been written on the
designation and management of offshore MPAs. ptosed challenging during
the early phase of the doctoral research, as there few sources to consult that
could provide a base against which to compare thmton of the Darwin
Mounds. Rather, the story of how this cold watnatreef was discovered and
protected presented a unique and interesting setraimstances that merited
further exploration. When the UK was subsequeuatiguccessful in its attempt
to ban pair-trawling for sea bass in the Englistai@tel using the same legal
mechanism that had protected the Darwin Mounds, ahicome allowed for a
comparative analysis and also a chance to refleatltat these events indicate
for the future of European marine policy. The @iéince in outcomes between
the two case studies also highlighted the fundaah@ension between fisheries
management and marine nature conservation in tithff@ast Atlantic and the
complex interaction between politics and law indpe&an waters. The following
introduction to the Chapters sets out the ordehefthesis, highlighting the key

issues explored.
1.3 INTRODUCTION TO THE CHAPTERS

The present chapter provides an introduction tehaffe MPAs and sets out the

aims and contribution of the thesis.
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Chapter 2 comprises the legal review conducted in the fiestryof the PhD (and

subsequently updated). Global, regional and I¢ical UK) commitments and

legislation are examined in light of their appliddy to offshore marine nature
conservation. This chapter includes a detailedyarsaof the development of the
Habitats Directive (EC Directive 92/43/EEC) and theised Common Fisheries
Policy (EC Regulation 2371/2002).

Chapter 3 examines theoretical approaches to environmentdime
effectiveness and the role of science in policy-mgkwith regard to marine
nature conservation and fisheries management.ic&art attention is given to
the implementation of the precautionary principhel &cosystem approach and
the ways in which these commitments have been imggain developing
European marine protection legislation. While pinecautionary principle could
have been addressed in Chapter 2, it is discuseesl ih the context of the
ecosystem approach, as the two are often linkeBuropean environmental
legislation. This chapter also addresses thecditfy of protecting the marine

environment given its complex, adaptive nature.

Chapter 4 outlines the methodologies employed in this thessjncorporating
a detailed legal/policy analysis with semi-struetliinterviews and participant
observation at relevant stakeholder workshops amecences on UK marine
environmental issues. Within the context of th&enview methodology, this
chapter provides an outline of the questions/themadsiressed and the
professional affiliations of the perspectives imgd in the analysis.

Chapter 5 tells the story of the UK'’s first offshore MPA,elDarwin Mounds

area of cold-water coral, from its discovery in 838 its protection as a closed
area under the revised CFP in 2003. This chapgtdrased largely on oral
histories given by key players in the process wtevewinterviewed after the
closure. The success of this initiative is analyiselight of issues raised during

the interview process.
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Chapter 6 describes the UK’s attempt to ban pair-trawling $ea bass in the
English Channel, drawing on the legal process andgectives from an array of
stakeholders and experts. Implications for futoranagement scenarios are
discussed within the context of key issues thatrgateduring the analysis of the
pair-trawl ban and Darwin Mounds closure, namelg tble of science and
precaution in environmental decision-making, ané thifurcation between

marine nature conservation and fisheries manageimé&niropean waters.

Chapter 7 provides a discussion and reflection on issue®dals/ the Darwin
Mounds closure and UK pair-trawl ban, in particulbe limitations of using
environmental regime theory for predicting outconesthe designation and
implementation of offshore MPAs. This chapter ats@amines implications of
the two case studies and developing legislatiorttfersuccessful application of

an ecosystem approach to European marine conservati
Chapter 8 gives an overview of conclusions and recommendstion future

efforts towards marine conservation in the NortlstEAtlantic and suggests

areas for further research.
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2

LEGAL FRAMEWORK

“l am indeed lord of the world but the law is loofl the sea”
(Roman Emperor Antoninus)

OVERVIEW

This chapter examines existing global, regional dathestic (UK) legislation

relevant to the application of MPAs in the NorthsEdtlantic, including a

detailed examination of the origins and developmehtthe EC Habitats
Directive and the evolution of legislative juristicm with regard to fisheries
management in Europe under the Common FisheriegyP@CFP). First,

however, certain legal definitions on territorialiand sovereignty should be
outlined for the purpose of framing this analysighwespect to the primary
contribution of the Greenpeace judgmer, delineating the territorial scope of

the Habitats Directive.

2.1 GENERAL LEGAL CONTEXT

Under international law, states are sovereign an lequal rights and duties as
members of the international community despite endn, social, political or
other difference$. The doctrine of the sovereignty and equality @ites has
three principal outcomes, namely that states hgve jurisdiction, prima facie
exclusive, over a territory and a permanent popuidiving there; (ii) a duty of
non-intervention in the area of exclusive jurisictof other states; and (iii) the
dependence of obligations arising from customamw?land treaties on the
consent of obligor (Brownlie, 1990:287).

! Declaration on Principles of International Law €eming Friendly Relations and Co-operation
Among States in Accordance with the Charter ofdnéed Nations, UNGA Res. 2625 (xxv)
(1970).

2 Two elements are required to establish the existefia rule of customary international law:
(i) general and consistent practice adopted byeStaind (iijopinio juris, the conviction that
the practice concerns a matter which is the sulojeleigal regulation and is consistent with
international law (Churchill and Lowe, 1999:7).
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Consequently, the sovereignty and exclusive jutgzh of a state over its
territory signifies that it alone has the compegtacdevelop policies and laws in
respect of the natural resources and the envirohrokrnts territory, which
comprises: (i) the land within its boundaries, intthg the subsoill; (ii) internal
waters, such as lakes, rivers and canéis) the territorial sea, which is adjacent
to the coast, including its seabed, subsoil andekeurces therebaind (iv) the
airspace above its land, internal waters and ¢emit sea, up to the point at
which the legal regime of outer space begins (S2@&3).

In addition, states have limited sovereign rightd purisdiction over other areas,
including: a contiguous zone adjacent to the ikt sea3 the resources of the
continental shelf, its seabed and sulSsodertain fishing zonés and the
Exclusive Economic Zone (EEZ).Figure 2.1 gives a schematic representation
of ocean zone designations, and Figure 2.2 outlittes UK’s marine
administrative boundaries, outlining its territbrsea, Exclusive Fishing Zone
(EFZ%) and continental shelf. It follows then that e@ttzones fall outside the
territory of any state, and in respect of thesestabe has exclusive jurisdiction.
These areas, which are sometimes referred to agdhal commons, include the
high seas and its seabed and subsolil, outer spageaccording to a majority of
states, the Antarctic (Sands, 2003:710). The agthere is also sometimes

considered to be a part of the global commons.

3 UNCLOS (United Nations Convention on the Law af Bea, 1982/1994), Article 8.

* UNCLOS, Article 2; on archipelagic waters as nagioterritory, see UNCLOS, Article 48.

> UNCLOS, Article 33.

® UNCLOS, Articles 76 and 77.

" Fisheries Jurisdiction Cas€4974) ICJ Reports 3, at paragraph 52.

® UNCLOS, Articles 55 and 56.

° Some states have established Exclusive FishingZ(fFZs) rather than Exclusive Economic
Zones (EEZs), such as the UK, in the late 1970 HFZ in combination with exclusive
rights over sea-bed resources from the Contin&italf regime give the UK all it wants at
present from an EEZ (Churchill and Lowe, 1999).
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Figure 2.1 Maritime Zones Established by the UN @@ntion on the Law of the Sea
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Figure 2.2 The UK Offshore Area showing the Tewiial Sea, EFZ and

Continental Shelf boundaries
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The rules of international environmental law haveleed such that they pull on
states in two directions: while states have sogereights over their natural
resources, they must not cause damage to theirommvent. These objectives
are set out in Principle 21 of the 1972 Stockholecl@ration, which remains the
cornerstone of international environmental Mw. Twenty years later, the
drafting of Principle 2 of the Rio Declaration ondded two words to the
language used by Principle 21, namely that ‘sthta® the right to pursue their
own environmentabnd developmentgbolicies’. Taken together, Principle 21
and Principle 2 establish the basic obligation uiydey international

environmental law (Sands, 2003).

However, the legal regime of sovereign rights aeditbrial jurisdiction as
outlined above, despite its codification as custgmiaternational law, does not
accurately reflect the complex trans-boundary matfrthe environment itself.
The fluid nature of the marine environment posegmicant challenges to
management scenarios, an area that is exploredifateis dissertatiot The

interdependence of ecological issues poses a fuemtam problem for
international law, and explains why internationaboperation and the
development of international environmental stanslarare difficult and

increasingly essential: international law faces thallenge of reconciling the
fundamental independence of sovereign states wighinherent fundamental

interdependence of the environment (Sands, 2003).

19 According to Principle 21, ‘States have, in accomawith the Charter of the United Nations
and the principles of international law, the soigmmeight to exploit their own resources
pursuant to their own environmental policies, dralresponsibility to ensure that activities
within their jurisdiction or control do not causandage to the environment of other States or of
areas beyond the limits of national jurisdictiohat Principle 21 reflects customary law was
confirmed by the ICJ’s 1996 Advisory Opinion on Tikegality of the Threat or Use of
Nuclear Weapons (Sands, 2003).

' The complex nature of the marine environment &ifriplications for management
approaches is discussedGhapter 3.
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2.2 GLOBAL CONVENTIONS AND INITIATIVES

An important concept used to compare internatipodtics across issue areas is
that of international regimé$. With respect to the environment, a useful
definition of an international regime is ‘a systerh principles, norms, rules,
operating procedures, and institutions that aatogate or accept to regulate and
coordinate action in a particular issue area arimtional relations® (Chaselet
al., 2006:17). Most regimes take the form of a bigdagreement or legal
instrument. On global environmental issues, thestneommon form of legal
instrument are treaties (also referred to as cdioms) accords, agreements and
protocols), which may either contain all the birgdiobligations expected to be
negotiated or it may be followed by a more detaltgghl instrument elaborating

on its norms and rules.

The 1969 Vienna Convention on the Law of Tredfieefines a treaty as ‘an
international agreement concluded between statesiiten form and governed
by international law, whether embodied in a singkrument or in two or more
related instruments and whatever its particulaigiesion’’® This definition
emphasizes the idea that a convention is intendectdate international legal
rights and obligations between parties; whether dreation of such binding
obligations is intended will usually be clear frahe characteristics of the treaty
and the circumstance in which it is adopted (SaR083:126). If a convention is
negotiated in anticipation of further elaboratiegts (.e. protocols), it is termed
a framework convention (Chasekt al, 2006:19). Framework conventions
usually establish a set of general principles, rsoamd goals for cooperation on
an issue (including a regular Conference of Paft3P)) rather than imposing

binding obligations. Instead, the protocols subsetly negotiated under the

2 The concepts of regime effectiveness and intemactie explored in more depth in Chapter 3.

13 Chaselet al. (2006:17) further definprinciplesas beliefs of fact, causation and rectitude;
normsas standards of behavioulesas specific prescriptions or proscriptions for @uti
operating procedureas prevailing practices for work within the regiraedinstitutionsas
mechanisms and organizations for implementing, atpey, evaluating and expanding regimes.

% Vienna Convention on the Law of Treaties, 23 M9, in force 27 January 1980, 8 ILM 679
(1969).

15 Vienna Convention, Article 2(1)(a).
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framework convention set out specific obligatiorfsparties €.g. the Kyoto

Protocol of the United Nations Framework ConventornClimate Change).

Non-binding agreements such as codes of conductpdarts of action, are
termed ‘soft law’ and can also be viewed as regjmlesugh with varying

degrees of effectiveness in attaining their goalon-binding agreements do
influence state behavior to some extent, howevgallyg-binding obligations

related to environmental protection tend to be naffective.

The international legal regime for protecting marispecies and habitats
involves both global and regional rules. Thesameg can be further broken
down into those that address species protectigusdghose that focus on habitat
protection, and/or a combination of the tfo. With regard to habitat
conservation, protected area conventions fall tato types: those that provide
for geographic areas to be defined where activinesy be prohibited or
restricted, and those that prohibit or regulateaaraw range of activities and
provide for the identification of areas particujadensitive to these activities

where more stringent protection applies (Kimbad2).

On the global level, there are three conventioogf@ms that define
geographical areas for special protection. Twaheke cover a wide range of
areas, the 1972 World Heritage Conventioand the 1971 Man and the
Biosphere Prograrf. The third focuses on wetlands, the 1971 Ramsar
Conventiont® Three global framework conventions directly apmiile to the

1% There is also a wealth of legislation addressiagime pollution, contributing indirectly to
species and habitat protection, however this treisesses more direct measures and hence
omits discussion of marine pollution legislation.

" The 1972 Convention Concerning the ProtectiomefWorld Cultural and Natural Heritage
(World heritage Convention). Marine and coastaharmay be designated as ‘natural and
cultural areas of outstanding value’ but only éyHie within the territory of a contracting
party (.e. not beyond the 12nm territorial sea).

18 With respect to the marine environment, the 19%hNthe Biosphere Program’s protection
scheme is focused on ‘integrated biodiversity sgis for islands and coastal areas'’ fot
directly applicable to the European offshore masdires). Its Biosphere Reserves do not
function under a legally-binding convention (Kimbh&001).

¥ The 1971 Convention on Wetlands of Internationgdrtance, Especially for Waterfow
(Wetlands or Ramsar Convention), though not applé&affshore, is an example of successful
international cooperation in the realm of habitattection.
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conservation of biodiversity in the European marnfishore environment are
the 1973 Convention on International Trade in Egeéaed Species of Wild
Fauna and Flora (CITES), the 1983 United Nations b the Sea Convention
(UNCLOS), and the 1992 Convention on Biodiversi§BD). In addition,

relevant international forums that addressed ofisihdPAs worth mentioning in
this section include the 2002 Johannesburg WorldhrBi on Sustainable
Development (WSSD) and the 2003 IUCN World Parksngfess held in

Durban, South Africa. The following section go@soi more detail on these
global framework conventions and initiatives. Asstthesis was submitted for
examination in September 2007, the remainder &f ¢thapter is current up to
that date.

Table 2.1 lists European parties to the global ragibnal conventions discussed
in the next two sections of this chapter, and wasmled from Convention
membership lists as of September 2007. The keyepdor the purposes of this
thesis are the UK and EC, both of whom are pattasiost of the conventions
discussed below. Exceptions include CITES (to Wwhie UK is a party but the
EC is not), and NEAFC (in which the EC acts on lifebiathe UK, but the latter
has no independent representation).
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Table 2.1 European parties to global/regional corentions

x|l o )
0| c E L | 2
EC Members LE) D | DB M| s
2007 CITES | UNCLOS | CBD clz | <
Austria Acc X,1,S X X1 X | -] - X
Belgium X X,I1,S X X | X | X | - X
Bulgaria Acc X,1,S X X | X | - | - X
Cyprus X X, 1,S X X | X | -1 - X
Czech Republic | Succ X,1,S Apv| X| X| -| -- X
Denmark X X,1,S X X | X | X | X | Apv
Estonia Acc X, 1L,S X - X| - - X
Finland Acc X,1,S Acp| X | X | X | --| Acp
France App X, 1,S X X| X | X | - | Apv
Germany X X, 1,S X X | X | X | - X
Greece Acc X 1LS X X| X | - - X
Hungary Acc X X X | X | - | - X
Ireland X X,1,S X X | X | X | - --
Italy X X,I1,S X X | X | -] - X
Latvia Acc X,1,S X X1 X | -] - X
Lithuania Acc X, 1L,S X X| X | -1 - X
Luxembourg X X,1,S X X | X | X | - X
Malta Acc X,1,S X X1 X | -] - X
Netherlands X X,1,S Acp| X | X | X | -- | Acp
Poland X X,1,S X X | X | - | - X
Portugal X X,1,S X X | X | X | - X
Romania Acc X,1,S X X | X | -] - X
Slovakia Succ X, Apv| X | X | --| --| Acc
Slovenia Acc X,1,S X X | X | -] - X
Spain Acc X,1,S X X | X | X | - X
Sweden X X,I1,S X X | X | X | - X
UK X X,I1,S X X | X | X | - X
EC -- X,I1,S Apv | X | X | X | X | Apv
Iceland Acc X,1,S X - X | X | X --
Norway X X,1,S X X | X | X | X X
Switzerland X -- X X | X | X |- --
Russia Succ X,1,S X - -] - X --
(As of September 2007)
KEY Acc = Accession
X = Ratified/Party* Acp = Accepted

| = 1994 UNCLOS Implementation Agreement Apv = Apyed
S = 1995 UNCLOS Straddling Stock Agreement  Sucauiec8eded predecessor signatory
*The Vienna Convention establishes a state’s cdrisdoe bound by a treaty in Articles 12-
15. Ratification Acceptancand Approvahbre legally equivalent actions but only applicable
to states that sign a treaty when it is open fgnature. _Accessiorefers to when a state joing
a treaty after it was open for signature.
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2.2.1 Convention on International Trade in Endanggd Species of Wild
Fauna and Flora (CITES), 1973

The Convention on International Trade in Endange3pdcies of Wild Fauna
and Flora (CITES) entered into force in 1975 andB2007 there were 172
Parties. Although the EC is not a Party, severatopean countries are,
including the UK (the EC has however adopted letjisit® providing for its
implementation). The Convention aims to regul&at unsustainable harvesting
and trade of wild plant and animal species throagbermit system based on
whether the species is listed in the treaty’s th#ggpendices. Appendix |
includes species threatened with extinction whiokh @ may be affected by
trade? Appendix Il includes species not presently theeatl with extinction,
but which may become so if their trade is not #yricegulated?® Appendix Il
includes species which a party to the conventi@ntifies as being subject to
regulation within its jurisdiction for the purpose$ preventing or restricting
exploitations, and as needing the cooperation leéroparties in the control of

trade®®

The Convention’s guidelines take an ecosystem-bagguioach by requiring
management to take into account all significantitgdthroughout the range of
the species. CITES provides varying degrees ofeption to roughly 5,000
species of animals and 28,000 species of plarts.thtee Appendices include
several species of cetaceans, marine turtles amalscchowever efforts to
designate certain depleted marine fish specied (@stlantic bluefin tuna) for
protection under the Convention have been unsuttg¢Bsmball, 2001).

In October 2006, CITES and the Food and Agricult@aganisation (FAO) of
the United Nations signed a Memorandum of Undedstay formalizing a
working relationship to cooperate in the managenagrat conservation of fish

species. While CITES has not been very succedsfullate in addressing

% Council Regulation (EEC) No. 82/3626, OJ L 38412182, p.1, as amended. In 1997, this
was replaced by Council Regulation (EC) No. 33807 L 61, 03.03.97, p.1, as amended.

ZLCITES, Article 11(1).

2 CITES, Article 11(2).

B CITES, Atrticle 11(3).
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offshore marine conservation issues, it has relevan this geographic area
given the inclusion of fish species found offshawithin its Annexes. A growing

number of commercially exploited fish species hesme under CITES controls
in recent years, including the basking and whaéeksh(included in Appendix I

in 2002) and the great white shark and humpheadseran 2004. At the latest
Conference of Parties (COP) to CITES in June 2@@3posals for the inclusion
of more species included the spiny dogfish, porleealyark, European eel, pink
coral, sawfishes, Banggai cardinelfish, Caribbeginyslobster and smoothtail
spiny lobster. However, following extensive dissioas only two of these made
it onto the CITES Appendices, the European eel sawlfishes. Nonetheless,
this is a positive development given the Europegrisea popular food in many
countries, and the further inclusion of valuablerim& species in the CITES
regime reflects growing concern about the accefegadecline of the world’'s

oceans and fisheriés.

2.2.2 United Nations Convention on the Law of th&ea (UNCLOS),
1982/1994

The United Nations Law of the Sea Convention (UNG)Oprovides a
comprehensive framework for addressing marine ssimel provides strong and
binding obligations to protect and preserve the imearenvironment. Its
principles and mechanisms have been realized throsjgecialized legal
instruments to support an ecosystem-based and ydiatary approach to
sustainable ocean use. The linkages among thesemagnts are helping to
construct a web of international commitments thatreasingly include all
sources of ocean stress (Kimball, 2001). The Cainwe briefly addresses the
issue of protected areas/species in Article 194¢Bjch provides that measures
taken under Part Xl (on the protection and presgom of the marine

environment) ‘shall include those necessary to gmtotand preserve rare or

24 CITES press releases: (1)'‘Governments to consieerCITES trade controls for high-value
marine and timber species’, 28 February 2007, altlonline:
(www.cites.org/eng/news/press/2007/070228 _copldlshand (2) ‘CITES updates wildlife
trade rules to meet the emerging challenges o2 tfie€entury’, 15 June 2007, available online:
(www.cites.org/eng/news/press_release.shtml).
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fragile ecosystems as well as the habitat of de@|ethreatened or endangered

species and other forms of marine life’.

Given the important ramifications for offshore mgement inherent in the Law
of the Sea Convention (LOSC), some background ¢essary to understand
both its implications and the difficulties inherentits negotiations. There have
been four major attempts by the international comitguo codify the law of the
sea, beginning with a League of Nations initiatinel924° that resulted in a
conference in the Hague in 1930. Though unable&ash an agreement about
the geographic extent of territorial watenise.(waters under full sovereign
jurisdiction of coastal states), the Hague confeedled to draft articles that had
some influence in developing further initiative.he first UNCLOS, held in
Geneva in 1958, succeeded in adopting four conmesiton: (i) the Territorial
Sea and the Contiguous Zone; (ii) the High Seaktl{e Continental Shelf; and
(iv) Fishing and Conservation of the Living Resasof the High Seas, all of
which were ratified except the fourth. The questiaf the breadth of the
territorial sea was not resolved in the 1958 canfee either, and thus a second
Conference (UNCLOS II) was convened in 1960 to uBscthis issue and the
related question of fishery limits. It failed bynlg one vote to adopt a
compromise solution entailing a six-mile territbisaa plus six-mile fishery zone
(Churchill and Lowe, 1999). Agreement on the btieaaf maritime zones was

not reached until the completion of UNCLOS lIl,eafprolonged negotiatiorfs.

Of direct importance to the offshore MPA regimege thOSC established
maritime zones including a 12nm territorial sea a88nm Exclusive Economic
Zone (EEZ}’, both under the sovereign jurisdiction of a cdaState (see

Figures 2.1 and 2.2 above). Within the 12nm teniat sea, states are sovereign

% The League of Nations appointed a Committee ofeigto determine issues for codification,
including territorial waters, piracy, exploitatiof marine resources, and legal status of State-
owned merchant ships.

% UNCLOS Ill held its first session in 1973 and waxs adopted as a convention until 1982.

%" As mentioned earlier, the UK claims an Exclusiighfg Zone (EFZ) rather than EE&upra
note 9). Most of the other developed States tiitihily claimed EFZs have converted these to
EEZs following the adoption of the LOSC. As the U&s not, this thesis refers to its EFZ
when addressing the UK situation directly, but resséo the term EEZ when discussing the
regime generally.
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over the seabed, subsoil, and the air space aheveetf® The innocent passage
of foreign vessels is permitted within the 12nm goand coastal states are
allowed to adopt laws regarding navigation, pratecof cables and pipelines,
fisheries, pollution, scientific research, and ousd, fiscal, immigration and

sanitary regulation¥’

The EEZ extends up to 200nm from the bas&lingithin which coastal states
have ‘sovereign rights for the purpose of explorargl exploiting, conserving
and managing’ the fish stocks therdin.These rights are subject to several
duties. Coastal states must take the necessarggaament measures to ensure
that their fish stocks are not endangered by oxpledation. Stocks are to be
maintained at or restored to ‘levels which can poedthe maximum sustainable
yield, as qualified by relevant environmental armbremic factors [...] and
taking into account fishing patterns, the interdwj@nce of stocks and any
generally recommendet’ sub-regional, regional or global minimum standards
(Churchill and Lowe, 1999:289). These duties amadly formulated and leave
room for coastal states to set any level of tatalable catch, as long as it does
not lead to over-exploitation. The EEZ regime agreuring the UNCLOS Il
negotiations addresses the problems of sustairedpoitation of open access
resources by designating living resources undejuttiediction of coastal states.
The rights and duties of other states in the EEfuge freedom of navigation,
over-flight and the laying of submarine cables gmgelines (with some

limitations subject to the coastal State’s powdrsomsent and pollution control).

Nearly 99% of the world’s fisheries now fall undsme nation’s jurisdiction
and a large percentage of the world’s reservesl @nd gas are found in EEZs.

Consequently there is a need for rational, well-agad exploitation of these

B UNCLOS, Article 2(2). The development of the cepicof the territorial sea is beyond the
scope of this thesis, which focuses primarily oistodre waters,e.,beyond 12nm. For a
historical overview of the territorial sea, see €imill and Lowe (1999, chapter 4).

2 UNCLOS, Article 21.

% The baseline, from which the outer limit of theriterial sea and EEZ are measured, is defined
as the ‘low-water line along the coast as markethaye-scale charts officially recognized by
the coastal State’ (UNCLOS, Article 5).

3L UNCLOS, Article 56(1).

32 UNCLOS, Article 61(3).
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resources. If all coastal states were to estal@i¥inm EEZs, roughly 36% of
the sea would fall under this jurisdiction (Chuichnd Lowe, 1999). Though
not a large percentage of the oceans, this phytkfda-rich area encompasses
over 90% of commercially viable fish stocks and ragpnately 87% of the
world’s known submarine oil deposits (Churchill dmmive, 1999). Nationals of
other states fishing in an EEZ must comply with theasures, laws and
regulations adopted by the State that holds juwigxdi in that zone, including

conservation lawg>

Whereas a coastal State holds full sovereign rigivesr the seabed and its
resources as well as the overlying water in its EtB2 continental shelf (CS)
regime agreed under the LOSC is more limited. Astal State is entitled to a
CS consisting of (i) the sea bed reaching 200nnm ftbe baseline of the
territorial sea and (ii) subject to the ‘Irish Fara,** any area of physical
continental margin (referred to as the ‘outer’ ®8yond it (Churchill and Lowe
1999:149). The minimum breadth of the CS is se2Gnm {.e. not less than
the EEZ), a legal definition that differs from geological classification. The
maximum seaward limit of the CS is set as eithéniwi350nm of the baseline or
within 100nm of the 2,500 meter isobdth.Given this dual definition of the
maximum extent of the CSge. 200nm or up to 350nm, it is not surprising that
many nations have focused their national legistatawards the larger definition

where possible.

The rights of the coastal State are limited todkploration and exploitation of

the seabed and sub-soil of its CS. Consequerdgljergary species (such as
coral) are considered to be under the exclusivérabof the coastal State, while

non-sedentary species (such as fish) are open piigtion as one of the

freedoms of the high seas.

3 UNCLOS, Articles 62(4) and (5).

% Where the continental margin extends beyond 20@menguter limit of the legal CS is
determined by the application of a complex tesivkmas the ‘Irish Formula’. The limit is
either (i) a line connecting points not more th@mdles apart, at each of which points the
thickness of sedimentary rocks is at least 1% eftiortest distance from such point to the
foot of the continental slope, or (ii) a line contieg points not more than 60 miles apart,
which points are not more than 60 miles from th# faf the slope.

% UNCLOS, Articles 76(4) and (5).
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Two factors complicating UNCLOS negotiations werghihg rights and oil
exploration. A profound increase in fishing effodcurred during the twentieth
century due to rising demand, growth in fishing ustlies in developing
countries, and most importantly, tremendous adwairceechnology for catching
and processing fish. The world’s total fish catotreased from 15 million tons
(mt) in 1938 to 28mt in 1958, 64mt in 1974 and 9@yt1990, though it began
to decline by the year 2000 (Birnie and Boyle, 26@B). As global fish stocks
decreased, conflicts arose and between 1974 an@l 4l®ne there were some
twenty disputes over cod, anchovies or tuna an@rofipecies between, for
example, the United Kingdom and Iceland, Moroccd 8pain, and the United
States and Peru. The designation of exclusiversmray over the sea and its
fish stocks understandably played an important ll&/ NCLOS negotiations.
The importance of oil interests as a driving forcéhe formation of the LOSC is
evident in the fact that UNCLOS IIl was launchedrsly after the October 1973
Arab-Israeli war and its resulting oil embargo akyrocketing prices. At the
time, only two percent of the continental shelf lhe&n explored and hopes were

high for further discoveries.

The LOSC entered into force in 1994, despite theingolvement of key states
with reservations about the Treaty’s provisionsttua deep sea bed (such as the
United States and, initially, the JR. As of September 2007, the Convention
had 155 Partie¥. Two subsequent legal instruments, the 1994 Imefeation
Agreement and 1995 Straddling Stocks Agreefflertiave served as
implementation vehicles for the Convention withngiigant implications for the
offshore zone. The Straddling Stock Agreement g$esuprimarily on the
management of fish stocks in the high seasljeyond 200nm), however it also
addresses areas under national jurisdiction iArtieles 5 (general principles), 6

% The UK ratified UNCLOS and its 1994 Implementatidgreement in 1997, and the Straddling
Stocks Agreement in 2001. The US remains outsideGonvention.

37 As of September 2007, 130 States had ratified 894 Implementation Agreement and 67 had
ratified the 1995 Straddling Stocks Agreement.

% The Implementation Agreement entered into forc@®duly 1998 and the Agreement on
Straddling Fish Stocks and Highly Migratory Fislo&s entered into force 11 December
2001.
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(the precautionary approach) and 7 (management@mgkervation). Concurrent
with the Straddling Stocks Agreement, the Food Agrdculture Organization of

the United Nations sponsored a voluntary Code ohdDot on Responsible
Fisheries in 1995. Though this code is an exaropleoft law,i.e. not legally

binding, it sets out principles and internationahnslards of behavior for
responsible practices with the aim of conservingsgstems and using the
precautionary approach. It also recommends theldpment and application of

selective and environmentally safe fishing gear pradtices”’

In its preamble, the LOSC states as its goal ttebkshment of ‘a legal order for
the seas and oceans which will facilitate inteoral communication, and will

promote the peaceful use of the seas and oceamsdihitable and efficient
utilization of their resources, the conservatiorthdir living resources, and the
study, protection and preservation of the maringrenment’. In addition to its

achievement of having finally codified states’ niare zones, it attempts for the
first time to provide a global framework for thetiomal exploitation and

conservation of the sea’s resources and the pratect the environment (Birnie
and Boyle:348). UNCLOS is consequently one of itinest far-reaching and
influential of global environmental regimes, ansl [frovisions on the protection
and preservation of the marine environment are idered by many states to
reflect generally applicable principles or rules ofistomary law (Sands,
2003:396).

2.2.3 Convention on Biological Diversity (CBD), 22

Negotiated under the auspices of UNEP, the 1992vé€idion on Biological
Diversity was signed by 153 states and the ECeatJihited Nations Conference
on Environment and Development (UNCED, also knowrihe Rio Conference
or Earth Summit). It entered into force in 1998 @as of September 2007 it had
189 patrties including the EC and the UK. The CBilsshed objectives for the
comprehensive preservation of biological diversigflecting aims of the 1980
IUCN World Conservation Strategy (Sands, 2003:516As a framework

39 Article 6(6).
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convention, it does not obligate signatories to amgasurable conservation
objectives, though it requires development of metiostrategies for the

conservation of biodiversity.

Article 8 of the CBD requires parties to (i) establa system of protected areas
where special measures need to be taken to ptotdogical diversity and (i) to
promote the protection of ecosystems, natural aebind the maintenance of
viable populations of species in natural surrougsin In 1995, the second
Conference of the Parties (COP II) focused on neaand coastal biodiversity,
resulting in the non-binding Jakarta Mandate on iivearand Coastal
Biodiversity*® This mandate aims to increase understandingef#ue and
effects of marine and coastal protected areas staisable use and to develop
criteria for their establishment and managemenent¢ourages the integration of
protected areas into wider strategies so that exitexctivities do not adversely
impact marine and coastal ecosystems. The mairg lresources program
element (one of five established under the mandatd)des action to identify
key habitats on a regional basis, and to prevesit tphysical alteration and
destruction as well as protecting and restoringvsjrgg and nursery areas and
other important habitat (Kimball, 2001).

The UK published a Biodiversity Action Plan (BAR) 1994 in response to
Article 6 of the CBD, to develop national strateggier biodiversity conservation
and the sustainable use of biological resourcese BAP committed the UK
government and its agencies to 59 programs aimexbraerving species and
habitats, developing public awareness and undetisighand contributing to
biodiversity work in Europe and internationally. Bdodiversity Steering Group
was subsequently established to advise the govetnoneimplementation of the
BAP, involving several levels of membership such @ntral and local
government, statutory nature conservation agendgredystry, the scientific
community, agricultural representatives and coret@dm NGOs. Following the

Biodiversity Steering Group’s 1996 recommendatitmghe UK Government, a

0 See implementation document by de Fontaudteat (1996).
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framework of Groups was established to further phecess. The UK BAP
produced a report on the first five years of itsrkvon 2001, ‘Sustaining the
Variety of Life’. Throughout the development ofettUK BAP work it was

evident that its successful implementation woul@es®l on ensuring effective
action at the local level. Consequently therereme over 160 local biodiversity

action plans in some stage of development in the UK

With regard to marine BAPSs, following the estabiignt of a UK Marine BAP
Coordinating Group (comprised of statutory agerciasMay 2000, a report
detailing the UK BAPs for maritime species and hkatbi was published in
October 2004' The CBD supports existing arrangements for hapitatection
by calling on states to establish a network of gotetd areas at the national level
where special conservation measures are needelhntrary 2004, the CBDad
hoc technical expert group on marine and coastal pteteareas published
‘Technical Advice on the Establishment and Managenoé a National System
of Marine and Coastal Protected Are#s’.At the seventh Conference of the
Parties (COP VII) in February 2004, decision VIii&s taken on marine and
coastal biodiversity, implementing the World Summin Sustainable
Development commitment to establishing a globawoét of MPAs by 2012
(see section 2.2.4 below).

The CBD’s comprehensive approach to species, emysyand genetic diversity
and its endorsement of an ecosystem appfdachbiodiversity conservation
strengthen the impetus for an ecosystem-based agpto marine conservation

(Kimball, 2001). This Convention’s strongest cdmition may lie in promoting

“1 UK Biodiversity Group Tranche 2 Action Plans, Vokiki— maritime species and habitats
October 2000.

2 CBD Technical Series No. 13, available on the G@ibsite:
(www.biodiv.org/doc/publications/cbd-ts-13.pdf).

3 The Ecosystem Approach is considered by the CBiietthe primary framework for achieving
sustainable development, by maintaining fully fumeing ecosystems. It is hoped that an
Ecosystem Approach will help to reach a balandh®three objectives of the convention:
conservation; sustainable use; and the fair andadsje sharing of the benefits arising out of
the utilization of genetic resources (CBD, 2008ge chapter 3 for a more detailed discussion
of the Ecosystem Approach.
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a more systematic approach to the use of the latgeber of international

agreements promoting coastal/marine protecteddegignations.

2.2.4 World Summit on Sustainable Development (V232002 / [IUCN
World Parks Congress, 2003

Two recent global environmental initiatives are thamentioning in the context
of offshore MPAs. Ten years after the Rio Sumrhe World Summit on
Sustainable Development (WSSD) was held in Joh&ungsn the autumn of
2002. In its Plan of Implementation, the WSSD added the marine
environment in a section on ‘protecting and manggire natural resource base
of economic and social developmefit’. The Summit agreednter alia, (i) to
encourage the application of the ecosystem apprtathe world’s oceans by
2010; (ii) to maintain or restore fish stocks toxmaum sustainable yields by
2015 where possible, with the aim of achieving ¢hgeals for depleted stocks
on an urgent basis; (iii) to implement the Food @uwticulture Organisation
(FAO) plan for managing fishing capadéityy 2005; (iv) to implement the FAO
plan to prevent illegal fishif§ by 2004; and (v) to establish a regular UN
process for assessing the state of the marine aamagnt by 2004. The
Johannesburg text says little about how these aiithde realized or who will
be responsible for their implementation. At itsw&nth session in May 2003, the
UN Commission on Sustainable Development negotiatetork program for
implementing the outcomes of the WSSD over the rdéxiears. One of its
seven themes was ‘Oceans and seas, marine resosmeat island developing

states, disaster management and vulnerability’.

A year after the WSSD, in 2003 the fifth IUGNWorld Parks Congress held in
Durban, South Africa, produced specific recommedatfor the development

4 Johannesburg Plan of Implementation, availabltherUN Division for Sustainable
Development website: (www.un.org/esa/sustdev).

5 FAO International Plan of Action for the ManagemehFishing Capacity, 1999,

6 FAO International Plan of Action to Prevent, Deded Eliminate lllegal, Unreported and
Unregulated Fishing, 2001.

*" The World Conservation Union (IUCN) is a Swissdmsrganisation with members from 140
countries including 70 states, 100 government dgenmore than 750 NGOs. One of its
many functions is to provide policy advice and td@chl support to the secretariats and Parties
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of MPAs in its commitments and policy guidelines fwrotected areas world
wide*® In particular, the Congress called on internatidrodies and all nations
to establish a global system of effectively managegresentative networks of
marine and coastal protected areas by 2012 (injudirictly protected areas
that amount to at least 20-30% of each habitat,Taédée 1.4 in Chapter 1). The
Congress also called for the restoration of degldigh stocks by 2015, the
application of the ecosystem approach to oceanfishdries management by
2010 and the establishment of at least five eco#dlyi significant and globally
representative High Seas MPAs by 2008. While theatives set out by the
IUCN are more detailed than the 2002 WSSD Plampilémentation, neither is
legally binding. Nonetheless, they may still cdnite to the development of

future binding commitments.

The IUCN World Commission on Protected Areas (WCHA)nvolved in a
partnership with the WWF on a MPA Management Effectess Initiative, and
presented a guidebodkon the topic at the Durban Congress. These gnitel
are designed to provide tools to MPA practitionarsl facilitate a learning

network to improve management effectiveness.

2.3 REGIONAL CONVENTIONS AND COMMISSIONS

Regarding offshore marine conservation in the N&dlst Atlantic, relevant
regional regimes include the 1979 Convention onGbaservation of Migratory
Species of Wild Animals (CMS or Bonn Conventioimg 1979 Bern Convention
on the Conservation of European Wildlife and thé#@bitats, the 1992 OSPAR
Convention on the Protection of the Environmenthef North East Atlantic, the
North-East Atlantic Fisheries Commission (NEAFC)dathe 1998 Aarhus

Convention (regarding access to environmentalgakti The following section

of international conventions. It also monitors \lddteritage sites, assesses global
biodiversity and convenes World Parks Congressesydaur years.

“8 The recommendations of the fifth World Parks Cesgrcan be found on the IUCN website:
(www.iucn.org/themes/wcpa/wpc2003).

9 While the 2002 WSSD Plan of Implementation (like 1972 Stockholm Declaration and 1992
Rio Declaration) was not intended to create legkdsrand obligations, it may reflect rules of
international law or contribute to the developmeinsuch rules, other than by treaty law
(Sands 2003:126).

*® The document is available on the project webéitfectivempa.noaa.gov/guidebook).
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goes into more depth on these treaties and thkivarece in the context of
offshore marine conservation. For a listing of &pgan parties, see Table 2.1

above.

2.3.1 Convention on the Conservation of Migrato8pecies of Wild Animals
(CMS or Bonn Convention), 1979

The CMS entered into force in 1983 and focuses lmn d¢onservation of
migratory species throughout their range. Its twapéndices list species at two
levels of risk, those requiring immediate actiord dhose with an unfavorable
conservation status. As a framework conventionprdvides guidelines for
subsequent Agreements protecting particular speegsns (such as the 1992
Agreement on the Conservation of Small CetaceamtiseoBaltic and North Seas
(ASCOBANS))>! As of September 2007, the CMS had 105 Parties ffrica,

Central and South America, Asia, Europe and Ocdand including both the
UK and EC), who are required to conclude Agreemdmtsefiting migratory

species, with the aim of restoring or maintainihgitt favorable conservation
status. Both of the Convention’s Appendices inelutiarine species and
migratory seabirds and several relevant Agreemigane been concluded. The
CMS is considered to be particularly interestingtfoee reasons: (i) it covers
an unusually broad range of threats to listed gsedii) its provisions are
unusually rigorous in their restrictions and (iif) establishes a precedent in
international wildlife law for providing subsididyi agreements which focus

attention and efforts on particular species (Lys2600).

The Bonn Convention stresses that states are thtecpors of species within
national boundaries, while recognizing that the seswmation and effective
management of migratory species require the coetexttion of all states within
whose boundaries they spend a part of their lifiecy®irnie and Boyle,

2002:606). Its preamble has been cited as thaedearticulation yet in a

*1 Other Agreements concluded under the CMS with @madocus include the 1990 Agreement
on the Conservation of Seals in the Wadden Sea; Areel 996 Agreement on the
Conservation of Cetaceans of the Black Sea, Meditean Sea and Contiguous Atlantic Area
(ACCOBAMS); and the 1999 Memorandum of Understagdmncerning Conservation
Measures for Marine Turtles of the Atlantic CoasAfrica.
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wildlife convention in force of the Brown Weiss dioe of intergenerational
equity’?, in stating that ‘each generation of man holdsrés®urces of the earth
for future generations and has an obligation touenghat this legacy is
conserved and, when utilized, is used wisely’ (Birend Boyle, 2002:606).

2.3.2 Bern Convention on the Conservation of Euegm Wildlife and their
Natural Habitats, 1979

The Bern Convention was negotiated under the Cboh&urope and came into
force in 1982. Although the Convention initiallyadh mostly economically

developed countries of Northern Europe as Paiitiekjding the EC, it has since
expanded its membership to Central and EasternpEaro countries. As of
September 2007, it had 45 Parties, including 39 beEn$tates of the Council of
Europe (which includes the UK), as well as the Bfonaco and four African

States. The Bern Convention’s objectives ared(itdnserve wild fauna, flora
and their habitats; (ii) to promote cooperationwsstn states; and (iii) to give
particular emphasis to endangered and vulneraldeiesy including endangered
and vulnerable migratory species. It applies lospecies and their habitats,
regardless of their scarcity, and is applicablei$ging migratory species as well
as European species found outside of Europe (S@088). The Convention
lists species in three Appendices and imposes @phandatory obligations.

Parties are obliged to take appropriate and negessegislative and

administrative measures to ensure the conservafitime habitats of wild fauna
and flora (Reid, 2002). Implementation of the B&wonvention falls under the
jurisdiction of a Standing Committee composed giresentatives, one from

each Party. The Committee produces recommendathmials proposals for

2 This doctrine is threefold: (i) Conservation oftps: Each generation should conserve the
diversity of the natural and cultural resource mséhat the options of future generations are
not unduly restricted; (i) Conservation of QualiBach generation should maintain the quality
of the planet so that it is passed on in no woosglition than that in which it was received;
and (iii) Conservation of Access: Each generatlooud provide its members with equitable
rights of access to the legacy of past generaodsconserve this access for future generations
(Brown Weiss, 1990).
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improving the effectiveness of the Convention aray mdopt amendments to the

Appendices?

In December 1999 at its $9meeting, the Bern Convention specifically
addressed the conservation of marine habitats @exles in Europe, reviewing a
preliminary report® which also emphasized the need for protectionfishore
and deep sea areas. The consensus of this mdeiwgver was to delay
creating a working group on marine biodiversity iurd more complete
assessment of the work of other related organizatiad been compiled. There
was however general agreement on the need to loolsynergies with all
conventions in the regional seas and other ap@@unrganizations under the
Bonn Convention. In its subsequent meetings in0288d 2001, the Bern
Convention Standing Committee has addressed mauitle conservation, but
not habitat protection in general. As discussddvben section 2.4, the origins
of the EC Birds and Habitats Directives can be tbimthe provisions of the
Bern Convention. As the Directives are legally damg and impose more
detailed obligations than the Convention, they banseen as having a more
practical impact on the conservation of wildlifedahabitats. However, the
Convention still contributes to nature conservationEurope by extending
commitment and co-operation among its Parties to its non-EC members as
well) and it also provides further legal recognitifor the needs of certain

endangered species (Reid, 2002).

2.3.3 OSPAR Convention for the Protection of theakhe Environment of the
North East Atlantic, 1992

The OSPAR Convention came into force in 1998, @ptathe 1972 Oslo
Dumping Convention and 1974 Paris Convention, dntas sixteen Partigs

%3 For example, in December 1991 over 400 species agded to Appendix I, to which an
additional 107 Eastern European species were addaecember 1996 (Sands, 2003).

> Castello, M. (1999) Convention on the ConservatibRuropean Wildlife and Natural
Habitats, Draft RepofConservation of Marine Habitats and Species indpe’, Strasbourg,
13 October 1999, T-PVS (99) 56.

%5 Belgium, Denmark, the EC, Finland, France, Germégtand, Ireland, Luxembourg, the
Netherlands, Norway, Portugal, Spain, Sweden, gwand and the UK.
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including the EC and the UK. Its coverayincludes the North East Atlantic
and Arctic, including the North Sea and comprisimgrnal waters and territorial
seas as well as applying to high seas and the deadosksubsoil. A map of the
area covered under the OSPAR Convention is giveaigare 2.3. OSPAR is
primarily focused on addressing marine pollutionttie regions covered, in a
comprehensive and simplified approach, regulating all pollution sources in a

single instrument.

Though aimed primarily at addressing pollution, @8Palso contains important
provisions in its Annex V on the protection and servation of marine
ecosystems and biodiversity. In early 1998, is waclear whether OSPAR had
precedence over the EC with regard to the proteafospecies and habitats in
the EEZ, given the Member States’ full competentbiwterritorial waters. As
a result, Annex V (on the Protection and Conseovatf the Ecosystems and
Biological Diversity of the North East Atlantic) waadded to the Convention at
the 1998 Ministerial Meeting of the Commissionsorder to cover the area
beyond territorial waters in the North East Atlanfi Regarding fishery issues,
OSPAR stipulates that their management is refei@dthe authority or
international body competent for such issues. Tduestions of fishing rights
for Member States of the EC must be taken undeEtbis Common Fisheries

Policy.

** The OSPAR Regions are (e Arctic the OSPAR maritime area north of latitude 62°0¢, b
also including Iceland and the Faeroes;tfi§ Greater North Sedhe North Sea, the English
Channel, the Skagerrak and the Kattegat to thediafithe OSPAR maritime area, bounded on
the north by latitude 62°N, on the west by longit@@W and the east coast of Great Britain,
and on the south by latitude 48°N; (tie Celtic Seaghe area bounded by, on the east,
longitude 5°W and the west coast of Great Britaith an the west by the 200 meter isobath
(depth contour) to the west of 6°W along the wesists of Scotland and Ireland; (the Bay
of Biscay/Golfe de Gascogne and Iberian caabis area south of latitude 48°N, east of 11°W
and north of latitude 36°N (the southern boundéth® OSPAR maritime area); and (g
Wider Atlantic the remainder of the OSPAR maritime area.

" The UK ratified OSPAR in 1998 and Annex V and Apgix 3 (identifying human activities
for the purpose of Annex V) in 2000. Implementataf Annex V is undertaken by the
OSPAR Biodiversity Committee.
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Figure 2.3 Map of OSPAR Area

(From the OSPAR website: www.ospar.org)

In addition to an expanded use of Annexes, otlgifstant legal developments
under OSPAR include a commitment to ‘sustainabl@agament’ (rather than
development, hence an endorsement of sustainabdgy an emerging
international legal concept); an incorporation leé precautionary principle and
polluter pays principle in the Convention; a comment to increased public
participation; and the creation of a new Commissith the power to take
legally binding decisions and participate in corapte (Sands, 2003). The
OSPAR Commission, comprised of one representatiom feach Party, may
adopt legally-binding decisions as well as non-bigdrecommendations. The
Commission is also required to assess compliandecalh for steps to improve
it, including new measures of assisting Partiesaimying out their obligation¥.
OSPAR is also unigue in containing rules on thatr@f access to environmental

information, a first for an international treaty.

%8 Article 23.
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Preceding OSPAR, International Conferences on tb&eé&tion of the North Sea
have been held since 1984, providing an opportufatyMinisters to make
commitments to protecting the environment. In Mar2002, the fifth
International Conference on the North Sea was helBergen, Norway. The
resulting Bergen Declaration addresses the use etasystem approach and the
establishment of a network of MPAs in the North $§a2010, among other
issues. In its section on the Conservation, Rastor and Protection of Species
and Habitats, the Bergen Declaration invited thmripetent authorities to study
the practicability of the application of the EC WBirds and Habitats Directives
beyond the territorial seas of EC Member Statethéolimits of their offshore

jurisdiction’.

In June 2003, the first joint Ministerial Meeting the Helsink?® and OSPAR
Commissions was held in Bremen, Germany, resultingpe establishment of a
joint HELCOM/OSPAR Work Programme on MPAs. Thioghamme aims to
ensure that by 2010 there is a network of ecoldigicaherent and well
managed MPAs for the maritime areas of both HELC@wl OSPAR. In
addition to specifically addressing MPAs and ansgstem approach in the
Annexes to the resulting Bremen Declaration, then@essions also declared an
intention to take forward and broaden the appraddhe EC Birds and Habitats
Directives ‘in order to ensure the conservatiortha full range of habitats and
species in the marine environment within the judgdn of the EC Member
States in accordance with the objectives of thossctives, and suggest to the
EC initiatives for these purposes’. OSPAR MPAs #&oe be designated
throughout the North East Atlantic, including thighhseas, based on criteria for
site selection agreed on by OSPAR Ministers (usimgnagement guidance
prepared by the OSPAR Biodiversity Committee) aghl mechanisms for their
protection and management are to be determinedhby miember Parties
(Johnston 2004).

%9 The Helsinki Convention on the Protection of tharMe Environment of the Baltic Sea Area.
Its Parties are Denmark, Estonia, Finland, Germbatyia, Lithuania, Poland, the Russian
Federation and Sweden, together with the Europesnniinity.
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The JNCC released a report (JNCC, 2004) on thigaiivie, exploring the
concept of an ‘ecologically coherent network’ of M§?as this concept is not
formally defined® and the report includes several recommendatiogarding
the design of such a network, reflecting the biggaphic variation that is
present across the OSPAR area. In 2006, OSPARskleits first repott on
the status of the OSPAR network of MPAs. As of 208x of the twelve coastal
Contracting Parties had proposed 81 MPAs for thevork, most of which lie
within territorial waters; only Norway and Germapgoposed sites within their
EEZs (3 Norway, 1 Germany). All of the sites prepod by EU Member States
were either wholly or partially Natura 2000 sitasd there were no proposals for
MPAs in areas beyond national jurisdiction. Tabl2 gives the OSPAR MPA
nominations to date, comprising a total area 0D23,knf (the total OSPAR
Area comprises 14,167,037 kiout that figure includes waters with significant
ice cover in the Arctic). There are prospects forther OSPAR MPA
nominations but their potential varies. The develept of OSPAR’s MPA
Programme in parallel with the current process edighation for inshore and
offshore marine SACs under the Habitats Directivespnts an overlap in
jurisdiction that is likely to lead to inherent titstional tensions, an issue
explored later in the thesis (see Chapter 7).

% The JNCC defines an ‘ecological network’ of MPAsfallows: a network comprising an
ecologically representative and coherent mix ofiland/or sea areas that may include
protected areas, corridors and buffer zones, addagacterized by interconnectivity with the
landscape and existing socio-economic structurdsrestitutions (JNCC, 2004).

1 OSPAR Commission 2005/2006 Report on the StattissoDSPAR Network of Marine
Protected Areas, available on the OSPAR websitew(wspar.org/documents/).
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Table 2.2 OSPAR MPA nominations as of 2007

Party (# of sites)

Sites

Type (where given)

Portugal (1)

Formigas/Dollabarat bank (Azores

Nature resen &

525 knf ha is also a Natura
2000 site
Norway (6) Selligrunnen All except
1,905 krh Rostrevet Selligrunnen have
Sularevet fisheries closures to
Iverryggen bottom-trawling gear
Tisler
Fjelknausene
Germany (4) Helgoland Seabird Protected Area Natura 2000 SPA
11,923 krf Schleswig-Holstein Wadden Sea National Park and
Natura 2000 SCI
SPA-Eastern German Bight Natura 2000 SPA
Lower Saxony Wadden Sea Nationdatura 2000 SPA an(
Park SAC
Sweden (6) Koster-Vadero archipelago Some enhanced
639 knj protections including
(all sites overlap fisheries restrictions
Natura 2000 Gullmarn fjord Some enhanced
sites) protections
Norde alv estuary Fisheries closures
Kungsbacka fjord Nature reserve
Fladen
Lilla Middlegrund
UK (56) Full reporting requirements not yet
9,858 kr completed
France (8) Réserve Naturelle Nationale de la | All are Natura 2000
243 knf Baie de Somme sites

Réserve Naturelle de I'Estuarie de
Seine

Réserve Naturelle Nationale du
Domaine de Beauguillot

Réserve Naturelle de la Baie de
I'Aiguillon,

Réserve Naturelle de la baie de Saint

Brieuc
Archipel des Sept iles
Réserve Naturelle de Moéze-Oléra
Réserve Naturelle du Banc d’Argui

la

n
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Regarding regional approaches to marine consenjatichould be noted that
OSPAR is a partner progrdfmof the UNEP Regional Seas Programme, a
multilateral effort to manage coastal and oceaasao®operatively in a regional
framework. The UNEP Regional Seas Programme wtbleshed in 1974,
shortly after the 1972 U.N. Conference on the HulBanironment (UNCHE, or
‘Stockholm Conference’) and establishment of UNBRJ of the fourteen areas
it has addressed, thirteen Regional Seas haveetitipg¢ir own regional action
plans, beginning with the Mediterranean Action P(RtAP)® of 1975%* The
MAP is the most advanced regime in the Programmepcising the Barcelona
Conventiofi° and eight subsequent Protocols (seven of whicheaddlifferent
types of pollution, while one focuses on biodivfsi The UNEP Regional Seas
Programme has continued working on marine congervasince, and is

currently developing an Action Plan for the Uppeuth West Atlantic.

As the UNEP Regional Seas Programme does not hpkamdor the North-East
Atlantic, consequently OSPAR is the only regionahwention dealing directly

with the region, however it does not directly addreconservation issues
resulting from fishing activities.  Rather, the maregional tools for

implementing conservation measures that targetnfistactivities are within

European legislation (outlined in section 2.4 bglawd the North-East Atlantic
Fisheries Commission (NEAFC).

2.3.4 North-East Atlantic Fisheries Commission (MEC), 1982
The North-East Atlantic Fisheries Commission (NEARa voluntary Regional

Fisheries Management Organization (RFMO) estaldisheler the Convention

62 Other partner programs exist in the Baltic, ArcAatarctic and Caspian Seas.

% The 1975 Mediterranean Action Plan (MAP) was regihin 1995 by MAP Phase II.

% UNEP Regional Seas Action Plans exist for the Metinean (1975/1995); Red Sea and Gulf
of Aden (1982); ROPME Sea Area (Kuwait region, 19¥8der Caribbean (1981); East Asian
Seas (1981); S.E. Pacific (1981); West and CeAfiradan (1982); South Pacific (1982); East
Africa (1985); Black Sea (1996); N.W. Pacific (1998outh Asian Seas (1995); and the N.E.
Pacific (2001).

% The Convention for the Protection of the MarineviEznment and the Coastal Region of the
Mediterranean (Barcelona Convention) was originatlppted in 1976 and replaced in 1995
with a new Convention under the same name, whitdred into force in 2004. Its Parties (as
of 2004) are: Albania, Algeria, Bosnia and HerzegayCroatia, Cyprus, Egypt, the EC,
France, Greece, Israel, Italy, Lebanon, Libya, Mailonaco, Morocco, Serbia and
Montenegro, Slovenia, Spain, Syria, Tunisia anckeéwr
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on Future Multilateral Cooperation in the North EAdlantic Fisheries, which
entered into force on 17 March 1982. The earhestespread international
agreement concerning rules of conduct in the NBdhkt Atlantic was the 1882
North Sea Fisheries Convention, which remained ¢né comprehensive
regulation for North Sea fisheries for more thanyg@rs (Underdal, 1980:47).
In the period between the World Wars, a numberaofferences were held to
address the rational exploitation of fish resourngbe North-East Atlantic. The
recovery of several commercially-exploited fish cé® during World War |
seems to have called more attention to the posgilof over-fishing and

stimulated interest in conservation (Underdal, 198D

The first attempt at developing a comprehensiveseoration scheme in the
region was an International Convention for the Ratipn of the Meshes of
Fishing Nets and the Size Limits of Fish, signedLondon in 1937. This
convention never entered into force, primarily heeaof World War II, but
several of the parties unilaterally practiced thewnregulations (Underdal,
1980:49). A new conference was called in 1943hat ihitiative of the UK
government, to consider questions of policing all as conservation, resulting
in a Convention Relating to the Policing of Fiskeriand Measures for the
Protection of Immature Fish. Several countriesdéats measures would not
prove sufficient in peace time, however, and assalt the UK called for a new
‘over fishing’ conference in 1945, which resultedtihe 1946 Convention for the
Regulation of Meshes and Fishing Nets and the S&imats of Fish. This
convention established a permanent commission B3,1%he forerunner of
NEAFC. In 1959, the North East Atlantic Fisher@snvention was established,
which succeeded the 1953 commission and served fesmework for most
international fishery regulations in the area utig establishment of EEZs in
1977.

With the accession of the European Economic Comiytoithe Convention in
1980, a new NEAFC commission was established i2 198e modern NEAFC
emerged following the withdrawal of EC member stads individual members

of the 1959 Convention (which had operated from 3)9&nd the general

67



Chapter 2: Legal Framework

extension of national fishery limits to 200nm ireti970s. The contracting

parties to NEAFC are currently the EC, Iceland, Wy, Russia and Denmark
(on behalf of the Faeroe Islands and Greenlandtizmonly EC member stéfe
that participates in the Commission). A map of @mvention’s regulatory area
is given in Figure 2.4NEAFC’s principal objective is ‘to promote the lotgrm
conservation and optimum utilisation of the fisheegources of the North-East
Atlantic area, and in doing so to safeguard theimeagcosystems in which the

resources occur, and accordingly to encourage nati@nal cooperation and
consultation with respect to these resourfes’.

Figure 2.4 NEAFC Regulatory Area
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(From the NEAFC website: www.neafc.org)

% Bulgaria, Estonia, Poland and Sweden all formpalticipated in NEAFC but have withdrawn

from the Convention. Bulgaria and Sweden discamihtheir membership in 1995, and
Bulgaria and Poland in 2006, after they joinedEi

%" preamble to the Convention on the Future MultiEt€ooperation in North-East Atlantic

Fisheries. Available on the NEAFC website (wwwfoeag /about/docs/london-
declarlation_and_new_convention.pdf).

68



Chapter 2: Legal Framework

NEAFC recommends management measures to its padresrning fisheries
beyond the areas under their jurisdiction (or tbatthe CFP, for European
parties). It also recommends measures for aredsruhe jurisdiction of its
parties, for those who request it. There are pithsdéour co-operating non-
contracting parties to NEAFC as walk. states that have a fishing interest in the
North-East Atlantic and who operate under NEAF@suBelize, Canada, Japan
and New Zealand. NEAFC works closely with otherM®s in the North
Atlantic, namely the Northwest Atlantic Fisheriesg@nisation (NAFO), and the
International Baltic Sea Fishery Commission (IBSES)well as the scientific
advisory body ICES (the International Council or fxploration of the Se&j.
Within NEAFC, there are two schemes currently opegawith regard to
controlling fishing activity in the area, the Schewf Control and Enforcement
(an electronic surveillance scheme to control ikkirig activities of vessels in
the regulatory area, outside the fishing zonesaofigs) and a non-Contracting

Party Scheme to address the problem of fishingiacby non-parties.

In November 2006, NEAFC closed the following areagishing from January

2007 to December 2009: parts of the Hatton and &b&anks, the Logachev
Mounds and the West-Rockall Mounds. These andtiaddl areas had been
proposed by the EC in 2005, based on recommendafram ICES. The

closures, while a positive step forward for offghanarine conservation, were
viewed as exemplifying the short-term fishing iet@s of some of the
Convention’s parties by NGOs soon after they wessighated. The politics
involved in the decision-making process within NEARjiven the fishing

interests of its contracting parties is an issyglaed later in more depth in the
case studies examined in this thesis, as is tleeofdICES scientific advice in the

designation of closed areas.

® The International Council for the Exploration bétSea (ICES), based in Copenhagen,
Denmark, was founded in 1902. It provides advicenarine ecosystems and fisheries to
governments and international regulatory bodiesrfanage the North Atlantic and adjacent
seas. Its 20 member countries are: Belgium, Cariaelamark, Estonia, Finland, France,
Germany, Iceland, Ireland, Latvia, Lithuania, thetierlands, Norway, Poland, Portugal,
Russia, Spain, Sweden, the UK and the US.
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2.3.5 Aarhus Convention, 1998

The Aarhus Convention on Access to Information, l[leuParticipation in
Decision-Making and Access to Justice in EnvirontaeMatters was adopted
on 25 June 1998 and entered into force on 30 OcRME. It sets out a number
of rights for the public with regard to the envineent and is based on the
premise that greater public awareness of and iewoént in environmental
matters will improve environmental protection. \eéhithe 1993 Lugano
Conventiofi® was the first international agreement to elaborates governing
access to national courts to allow enforcementneirenmental obligations in
the public interest, the Aarhus Convention goesreatgdeal further, giving
concrete effect to the requirements of Principleoflthe 1992 Rio Declaration,
on access to environmental justice (Sands, 2003:17Wdeed, it has been
identified as the first comprehensive effort at supra-national level at putting

Principle 10 into operation (Morgera, 2005:138).

Both the EC® and the UK are Parties to this Convention, whicksvadopted
under the auspices of the United Nations Econonuom@ission for Europe
(UNECE). The NGO community was extensively invalvie the negotiation
and drafting of the Convention, consequently emmental NGOs are
highlighted as ‘public concerned’ and ‘principalecits’ of the treaty, and are
entitled to participate as observers at meetingsthef Parties (Morgera,
2005:139). The Convention links elements from haimghts instruments with
elements from multilateral environmental agreemémta novel fashion, which
also reflects the increasing concern of internaiolaw with issues once
regarded as within the sovereignty of a State (Rbd#, 2002:343).

With regard to public participation in decision-ntak the Aarhus Convention
calls for action in three areas worth highlightir(g) public participation in

decisions on specific activities (Article 6); (ippublic participation concerning

% The 1993 Council of Europe Convention on Civilhiliy for Damage Resulting from
Activities Dangerous to the Environment (Lugano Gmtion).

" The EC’s implementation legislation is Regulat{&a€) No. 1367/2006 of the European
Parliament and of the Council on the applicatiothef provisions of the Aarhus Convention on
Access to Information, Public Participation in Dséah-making and Access to Justice in
Environmental Matters to Community institutions dudlies.

70



Chapter 2: Legal Framework

plans, programmes and policies (Article 7); and) (@ublic participation during
the preparation of generally applicable legallydimg normative instruments
(Article 8). These legally-binding requirements ymlaave ramifications for
Member States with regard to their obligations uride Habitats Directive.

Considering the outcome of the Wadden Sea judgmisctissed later in this
chapter (section 2.4.5.1), whereby fishing actgtican now be considered a
‘plan or project’, the Aarhus Convention may alldar greater stakeholder
involvement in fisheries decisions that affect SA@spotential conservation
areas in the marine environment. The role of thblip in the supply end of
fisheries matters is being taken increasingly axtoount; one has only to look at
the proliferation of certification schemes for fisbld in UK supermarkets within
the past few years. With increased public awaeiéghe issues surrounding
threats by fishing activities to offshore marin@servation, increased access and
participation in environmental decision-making thgh Aarhus Convention may
provide a means for NGOs and the public to affde policy process.
Consequently, the issue of stakeholder participatan be viewed as both a
positive and negative force in the potential fofsbbre MPAs and is an area
worth further exploration as the developing Eurapé&aritime Policy and the
draft Marine Strategy Directive come into play @kenitiatives are discussed

below in section 2.4.4).

2.4 EUROPEAN L EGISLATION

On the European level, the EC’'s Common Fisherideyand 1992 Habitats
Directive are the key legal instruments for addresmarine conservation issues
related to fisheries activities. There is alsoidiegion currently developing
towards a European Maritime Policy and a Marinat8gy Directive. The rest
of this chapter examines European and UK legisiatianore depth, focusing on

the conventions that are most applicable to thegdason of offshore MPAs.
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2.4.1 Background on EC habitat and wildlife consetion

European Community environmental law is set ouh@EC Treaty as amended
in 1986, 1992, 1997 and 2001. The 1957 Treaty of Rome did not refer
expressly to environmental protection until the gignEuropean Act (SEA)
amendments of 1986. Habitat and species proteatasnot a high priority in
the early days of the EC, as its Member Statesidersl nature conservation
legislation to be within their exclusive competenddowever, beginning in the
1970s, the development of the Community’s EnvirontaleAction Programmes
(EAPs) shows an evolution towards conservation.e ThEAP (1973-1976),
although primarily focused on agricultural impaststhe environment, called for
harmonization of the legislation and actions of NbemStates and international
organizations to protect birds and certain othexcigs. The ¥ EAP (1977-
1981) initiated independent nature protection messaand the % EAP (1982-
1986) treated wildlife and nature protection asissue independent of other

Community concerns (Kramer, 1993).

The Single European Act (SEA) was enacted a fewthsoprior to the 4 EAP
(1987-1992) and integrated the habitat protectibjeatives of environmental
legislation with the protection of human health,iletsafeguarding the interests
of Member States in controlling their own legistatiwith a subsidiarity clause
and a process for unanimous decision-making. &r@& of the SEA added a
new Title VIl on the Environment to the EC Tredly. This amendment
established a firm legal basis for the developneéeinvironmental law, in effect
bringing the EC’'s economic activities within the tg@atial scope of

environmental law-making (Sands, 2003).

As a result of the SEA’s impact, th& £AP addressed habitat protection and
other environmental measures more broadly thanphadous EAPSs, including

11986 Single European Act; 1992 Maastricht Treatfaropean Union; 1997 Amsterdam
Treaty; 2001 Nice Treaty.

2 |ts ‘Fauna and Flora Protection’ chapter emphaisibe necessity to protect nature, specifically
wild animals and plants.

3 The subsidiarity clause allows the EC to legistaiy when it can do so more effectively than
Member States (Kramer, 1993).

" Title VII consisted of Articles 130r, 130s and 18Gow Articles 174-176).
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an encouragement for Member States to implement earidrce EC nature
protection measures. In its discussion of suchsores, the @ EAP implied that
national implementation of the 1979 Bern Conventionthe Conservation of
European Wildlife and Natural Habitats was inadégramer, 1993). The EC
is a member of several international conventionsedi at nature protection. In
many cases, however, it has not taken measurescohdary Community law to
implement these conventions. The environmentalipi@ns introduced into the
EC Treaty by the SEA were further amended by tHé21daastricht Treaty on
European Union, which elevated environmental ptaiecto one of the
fundamental objectives of the EC and set the basidurther extension and
development of environmental law and policy (Sargf¥)3). In the run-up to
the new millennium, the "5 EAP (1993-1997) set long-term objectives and
performance targets for the period up to the y€#)02 an approach that was
adopted in the Commission’s 1998 strateqgy for irgtgg the environment into
EC policies. The B EAP was approved in 2002 and continues to integrat
environmental concerns into all aspects of the ECtsvities, as well as directly
mentioning the protection and conservation of tteine environment as one of
its seven thematic strategi€s. It has a more ambitious scope than previous
Programmes, with the aim of achieving greater famusjuestions of European
importance and better integration of research aidnerships with international
research communities, national authorities, endsuaed decision-makers (EC,
2002).

In October 2002, the European Commission publish&bmmunication to the
Council and the European Parliament ‘Towards at&jyato Protect and
Conserve the Marine Environmefit. Its overall objective was, ‘as is indicated
in the 8" EAP, [the Marine Strategy should] promote the ainsble use of the
seas and conservation of marine ecosystems, imgjuska beds, estuarine and

coastal areas, paying special attention to sitefirfigpa high biodiversity value’.

5 In 2003, the European Economic and Social Comenjiteblished a report on the marine
approach of the'SEAP, ‘Towards a Strategy to Protect and ConséreeMarine
Environment’. COM(2002) 539final.

" COM (2002) 539 final, subsequently referred tohesEC’s ‘Marine Strategy’ document.

73



Chapter 2: Legal Framework

The development of the™6EAP coincided with the 2002 World Summit on
Sustainable Development held in Johannesburg, amsequently the EC Marine
Strategy document addresses a wide array of mahneats and issues.
Currently there is some debate as to whether then®l&trategy should take the
form of a legally binding instrument, a view beimmt forward by the
Commission. Several countries, including the Nedimels and the UK, are
opposed and would prefer a non-binding documeritis @iebate has important
implications for the future jurisdiction of regidneonventions such as OSPAR
and HELCOM.

The application and enforcement of internationaliremmental conventions is a
shared responsibility of the EC and its Member&Statin practice, however, if
the Commission has not adopted a Regulation orchwe to implement an

international convention, application and enforcetndoes not occur on a
Community level. Instead, the EC leaves it to MemBtates to apply the
provisions of the convention (Kramer, 2003). Hoesmyv though

recommendations and opinions are not legally bopdmuch of the secondary
legislation (Regulations, Directives and Decisiocr®ates rights and obligations
which can be relied upon before the courts of Mantktates, a phenomenon
known as ‘direct effect’ (Sands 2003: 737). With regard to the Bern
Convention and other relevant international treatiberefore, the most effective
means by which the EC can improve its implementatio the Member State
level is by enacting a Directive on species andtaaprotection® In requiring

binding national legislation, the Habitats Direetivs the most influential

instrument affecting wildlife and habitat protectiom the European Community.
The Habitats Directive also established broad neadonservation aims and is

discussed in more detail below.

" The recent ECJ Case C-213®pndicat professional coordination des pecheurtitang de
Berre et de la region v Electicité de Franegtablished a ‘direct effect’ regarding the Protoc
for the Protection of the Mediterranean Sea ag&lnution from Land-based Sources.
Consequently, Member States are obliged to treav€idions to which the EC is a Party as
Community law (see section 2.4.5.2 below).

8 The Bonn Convention (1979), in providing netwoftismigratory species, is an example
where nature conservation is not under the ‘exetusompetence’ of Member States.
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2.4.2 EC Directive 92/43/EEC (1992 EC Habitats Directive)

The origins of the EC Directive on the ConservatidrNatural Habitats and of
Wild Fauna and Flora (1992 EC Habitats Directiydie in the EC’s & and &'
Environmental Action Programmes as well as in rsdpcessor, the 1979 EC
Wild Birds Directivé®, which required the establishment of a networspécial
Protected Areas (SPASs) throughout the EC. The thi@bDirective follows this
model, requiring Member States to prepare and m®pational lists of Sites of
Community Importance (SCIs) for submission to andl@ation by the EC.
Approved SClIs are to be designated by Member SteSpecial Areas of
Conservation (SACs) and combined with SPAs to fatee Natura 2000
network. The Habitats Directive is the first imtational instrument to address
the protection of all habitats, with regard to bgographical location and type
(Sands, 2003). It is worth mentioning that althotige drafting of the Habitats
Directive began several years before the UnitedioNat Conference on
Environment and Development (UNCED, Rio de Janel@92), it was
negotiated in the same time frame as the 1992 Cadcan be viewed as a
means of implementing the CBD in the EC, as wethas1979 Bern Convention

on the Conservation of European Wildlife and tiNatural Habitats.

2.4.2.1 Amendments

The Habitats Directive was amended by a 1994 ‘Acthe accession of Norway,
Austria, Finland and Sweden to the Community adated adjustments to the
EC Treaty’® Council Directive 97/62/EC of 27 October 1997laepd Annexes

| and Il of the Habitats Directive, ‘adapting cemtanatural habitat types and

species to technical and scientific progré8sThe Directive was further

9 Council Directive 92/43/EEC of 21 May 1992 on enservation of Natural Habitats and of
Wild Fauna and Flora, OJ L 206, 22.07.92, p.7.

8 Council Directive 79/409/EEC of 2 April 1979 oretBonservation of Wild Birds, OJ L 103,
25.04.79, p.1.

81.0J C 241, 29.08.94, p. 9-404. Although it is ashember of the EU, Norway has access to
the EU internal market through the European Econddngéa agreement. This agreement
commits Norway to implement all EU legislation ttelé to the internal market as well as most
of EU environmental legislation.

820J L 305, 08.11.97, p. 42-65.
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amended twice in 2003: first by an Attoncerning the conditions of accession
of new Member States in the EU (which affectedrtbmber of biogeographical
regions covered and the Directive’s Annexes | dihdahd secondly by an EC
Regulatioff* on the provisions relating to Committees (ArtickSsand 21 of the

Directive).

Following the Directive’s adoption, between 1992 4998 discussions focused
primarily on the designation of areas for protactim terms of size and location.
It apparently took some time before the actors Iwvea realized that the
Directive was not only an important instrumentdonserving biodiversity, but it
also provided constraints of varying degrees onsawtmaking for projects that

could harm biodiversity (Verschuuren, 2002).

2.4.2.2 Implementation

Member States were required to implement the Diredty May 1994 and to

provide the Commission with a list of sites indiogtthe natural habitat types
and species native to its territory listed in AneeX and Il by May 1995. A
Commission Decision concerning the information fatnfor proposed Natura
2000 sites was produced in 1996.According to Article 4 of the Habitats
Directive, Member States were required to subngirtihational lists by June
1995 and three years later (June 1998) the EC avhave adopted a list of Sites
of Community Importance (SCIs) drawn from the MemBegates’ lists. If the

original schedule had been kept, SACs would hawn lesignated by 2004.
Although this process was delayed, following themmn of the first list of

8 Act concerning the conditions of accession of@zech Republic, the Republic of Estonia, the
Republic of Cyprus, the Republic of Latvia, the Riglc of Lithuania, the Republic of
Hungary, the Republic of Malta, the Republic ofdal, the Republic of Slovenia and the
Slovak Republic and the adjustments to the Treatieshich the European Union is founded —
Annex IlI: List referred to in Article 20 of the Aoff Accession — 16. Environment — C. Nature
Protection, OJ L 236, 23.09.03, p. 667-670.

8 Number 1882/2003 of the European Parliament antleo€ouncil of 29 September 2003
adapting to Council Decision 1999/468/EC, OJ L 28410.03, p. 1-53.

% Transposition of Article 6 of the Directive intatipnal legislation was required by June 1994,
except for Austria, Sweden and Finland, who weggired to transpose the Directive by
January 1995.

8 Commission Decision 97/266/EC of 18 December 1€@85|_ 107, 24.04.97, p. 1-156.
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SCis for the Mediterranean in July 2006, therermw initial lists of SCls for all

six biogeographical regiofisfor the original 15 EC Member States.

In addition, Member States were advised to endhaie sites on their national
lists of proposed SClIs were not allowed to detat@before the Community list
of SCIs was adopted. Where national lists remaimedmplete, they were
advised to also ensure the non-deterioration eEditat, according to scientific
evidence based on the criteria of Annex Il of thee€live, should be listed. The
EC guide on interpreting Article 6 of the Directigaggests using environmental
impact assessment under Directive 85/337/8Ei@ relation to potentially
damaging projects (EC, 200%). Directive 85/337/EEC requires the
environmental assessment of ‘public and privatgepte which are likely to have
significant effect® on the environment’, excluding projects relatech&gional
defense or projects whose details are adopted Bpeaific act of national
legislation, as these were expected to go througla@propriate assessment
during the legislative process (Sands, 2003). @woblem with implementation
of the Habitats Directive that has been discusseddns (2000) is territorial
scope. This is directly relevant to the desigmatboffshore MPAs as discussed

in the Greenpeace judgment (see Chapter 5, se&Bdn

In July 2003 the EC published a progress report, (R2003) on the
implementation of the Directive among Member Statiegailing the legislative
and legal frameworks in place for site designa#iod current problems, but with
no mention of mechanisms for the offshore areadbéyl2nm). With regard to
progress in protecting this zone, a study conduttgdWVWF in June 2003
interviewed OSPAR members affiliated with WWF atgdgartner organizations.
According to this study (Andersoet al, 2003) progress has been limited but
recognizable. National legislation for designatifiPAs beyond territorial

8" The six Natura 2000 biogeographical regions atkntic, Mediterranean, Continental, Boreal,
Alpine and Macaronesian.

8 Council Directive 85/337/EEC of 27 June 1995 amaksessment of the effects of certain
public and private projects on the environment] A.¥5, 05.07.85, p. 40.

89 A recent case involving cockle fishermen in thedden Sea confirmed that fishing
management plans constitute a ‘plan or project’ @amedtherefore relevant to Articles 6(3) and
6(4) of the Habitats Directive. See section 2X4Helow.

9 sjgnificant effects on the environment’ are nefided in the Directive.
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waters exists in Belgium, Denmark, Germany, IreJaigkland, Spain and

Sweden. In addition to the UK, Norway and the NdHnds are revising their
existing legislation to cover the offshore maritimeea. Denmark designated
Natura 200Gsites across and beyond its territorial sea froenbginning of the

implementation process, but its early progress basn stalled by the

conservative government’s decision to cut fundsnfature conservation (WWF
press release 16/3/2003).

The UK, Germany and (partially) Ireland initiateaeir offshore conservation
activities with a systematic scientific assessnudrihe EEZ under the criteria of
the Habitats Directive. The Netherlands and Swedsn considering the
importance of designating marine protected are#éisaroffshore zone, but do not
have a strategic system in place. Norway has dlesme of its cold water coral

reefs to bottom trawling*

The Azores, an autonomous region of Portugal, hessgdated sites beyond
12nm as Natura 2008reasunder the Habitats Directivand has sought legal
protection for other deep sea and open ocean k&litam the Portuguese
government and parliament. In 2002 the Azoresgiesed two hydrothermal
vents (the Lucky Strike and Menez Gwen vents) witlts EEZ as MPAs. In
2006 the process for designating these sites urmimtuguese law was
completed, and they will be nominated as Natura02&@d/or OSPAR MPAs.
As the initial designation occurred in 2002 (préqtz the Darwin Mounds
emergency closure by a year), these sites repréiserfirst deep-sea offshore
MPAs established in the OSPAR area (Andersbral., 2003). In 2005, the
Azores also implemented a ban on deep-water trgwiitiscussed below in

Chapter 3, section 3.3.1 on precaution and MPAs.

L Norway’s Sula Reef (978 Kinwas the first cold-water coral area to be preedéh European
waters, in 1999. As of 2005, Norway had protediesladditional coral areas: in 2000, the
Iverryggen Reef (offshore, 620 Kyrand the Selligrunnen Reef (offshore, 0.6°%krand in
2003 the Rast Reef (offshore, 303%nthe Tisler Reef (inshore, 1.8 Rand the
Fjellknausene Reef (inshore, 1.9%m
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In May 2004, Germany nominated a set of ten offshsites in its EEZs in the
Baltic and North Seas to the European Commissidretmme part of the Natura
2000 network? This represents 38% of Germany’s total marina &irecluding
current nominations) or 31% of its EEZ. These MRA§ also become parts of
the MPA networks being established under OSPAR, GBM and the CBD.
This development was due to an April 2002 amendrteetite German Federal
Nature Conservation Act, which established a stayutbasis for the
implementation of Natura 2000 in the German EEZndé&t Article 38 of the
Act, the German Federal Agency for Nature Consamaand the German
Environment Ministry are now responsible for selegt designating and

managing offshore MPAs.

In the UK, as of September 208e JNCC has proposed six offshore sites to
DEFRA for consideration as potential Marine SAGshfistonet al, 2004)** In
addition to (i) the Darwin Mounds, these includes thi) SaturnSabellaria
spinulosasite (reef); (iii) Haig Fras (reef); (iv) Wyvill@homson Ridge (reef);
(v) Dogger Bank (sandbanks slightly covered bywater all the time); and (vi)
Scanner Pockmark (submarine structure made byngajases). Nine further
sites of Annex | habitat under the Habitats Dineetare also being assessed to be
proposed as offshore Marine SACs in 2005 (see TaBl®delow in section 2.7.2
for a listing of the proposed Offshore Marine SACSs)

2.4.2.3 Development and limitations

The development of the 1992 Habitats Directive begaJuly 1988 with the
adoption of a preliminary ‘Proposal for a Councitdative on the protection of
natural and semi-natural habitats and of wild faand flora® by the European
Commission, which was subsequently transmittechéoBuropean Council and
European Parliament (Figure 2.3). Following cotadidns of the Economic and

Social Committee and the European Parliament, aanded proposal including

92 Detailed maps of the German proposals are availatline:
(www.habitatmarenatura2000.de).

% Maps of these sites were not available at the Gferiting.

% COM/1988/381 OJ C 247, 21.09.88, p.3.
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annexe¥ was adopted on 15 February 1990. This versiomefroposal was
transmitted to the European Council and EuropeatiaRent and underwent
another round of Economic and Social Committee iopi¥ The amended
proposal® was adopted on 8 February 1991, transmitted t&thepean Council
on the same day, and soon afterwards to the Eunopadiament. Following a
European Council agreement at the end of 1991a# fermally adopted on 18
May 1992.

The evolution of the Habitats Directive has notrbgeeviously described in
detail in the literature, but is worth noting hererelation to offshore marine
conservation. In particular, Article 1 of the worg documents mentioned above
stated it would apply to the territory of Membeat®t ‘including maritime areas
under the sovereignty or jurisdiction of the MemB#aites’;j.e., throughout their
Exclusive Economic Zones (EEZs) or Exclusive Fighgones (EFZs), 200nm
from shore. This clause was subsequently droppémtdthe final version of the
Directive was agreed, perhaps in order to maintaimsistency with the earlier

Birds Directive.

% Supplementary Annexes to the Proposal for a CbDiective on the Protection of Natural
and Semi-natural Habitats and of Wild Fauna andalcOM/90/59 final, OJ C 195, 03.08.90,
p.1.

% Proposal for a Council Directive COM/88/381 firmaid COM/90/59 final, OJ C 324, 24.12.90,
p.22. See also the Legislative Resolution Embagitfie Opinion of the European Parliament
on the Proposal, OJ C 324, 24.12.90, p.71.

7 Opinion of the Social and Economic Committee anpitoposal for a Council Directive on the
protection of natural and semi-natural habitats @ngild fauna and flora and on the
Supplementary Annexes, 18 October 1990, OJ C 3020#HL, p.1.

% Modified proposal for a Council Directive on thenservation of natural and semi-natural
habitats and of wild fauna and flora, COM/91/27fjr0J C 75, 20.03.91, p.12.
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Figure 2.5 Development of EC Directive 92/43/EEC

Preliminary Proposal adopted by European Commission
(27 July 1988)

v N\

European Council European Parliament
(16 August 1988) (13 September 1988)

Economic and Social Committee; European Parliar@entsultations
(26 September 1988)

Amended Proposal, including Annexes
(15 February 1990)

h N\

European Council European Parliament
(14 March 1990) (5 June 1990)

Economic and Social Committee Opinion
(18 October 1990)

|

Amended Proposal
(8 February 1991)

v N\

European Council European Parliament
(8 February 1991) (25 February 1991)

European Council Agreement
(12 December 1991)

|

Formal adoption of Directive 92/43/EEC
by European Council
(18 May 1992)

(From De Santo and Jones, 2007a:5)
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Information on the negotiations is not readily #afalie; however there appears to
have been significant debate regarding the Comam&spowers of intervention,
the number of Annexes and draft funding regulatiBsomley, 1997). The
early development of the Habitats Directive hasnb@escribed as an indication
of not only the way that the relationships betwebe Commission, the
Parliament and the Council have developed, but this@pportunities that exist
for Parliament and lobby groups to influence thecpss (Bromley, 1997).
Presumably, it was during the negotiation procdsst the maritime areas
provision was removed. Following the outcome oé th999 Greenpeace
judgment, the Directive does now finally apply teetUK’s EFZ and other

Member States are also preparing SCI proposathéar offshore waters.

Prior to the conclusion of the Greenpeace judgmeémt,July 1999 the
Commission released a Communication to the Coamecll European Parliament
on ‘Fisheries Management and Nature Conservation thie Marine
Environment’® In its discussion of the application of the HatsitDirective, the
Commission clearly outlined the direct applicalilbf the Directive to the
200nm EEZ boundary of European Member States kgl

‘The provisions of the Habitats Directive automalig apply to
the marine habitats and marine species locateeriitarial waters
(maximum 12 miles). However, if a Member State txats
sovereign rights in an exclusive economic zone @ Bautical
miles [...] it thereby considers itself competenetdorce national
laws in that area, and consequently the Commisstosiders in
this case that the Habitats Directive also appligs, that
Community legislation is an integral part of nafibregislation’
(paragraph 5.2.2).

It can be argued that the Habitats Directive waafteld from a terrestrial
perspective and is ill-suited to application in dfeshore marine environment as
only three habitats and seven species listed iAntsexes | and Il are found in

UK offshore water$® It is not unlikely that the Annexes will eventlyabe

% Communication from the Commission to the Councd ¢he European Parliament: Fisheries
Conservation and Nature Conservation in the Mdgngironment, COM(1999)363 final.

19 Habitats Sandbanks which are slightly covered by sea walté¢ne time; Reefs; Submarine
structures made by leaking gas. Spediegbour PorpoiseRhocoena phocoehaGrey Seal
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updated to include more species and habitats natwniiit only the UK but other
Member States are applying the Habitats Directivethteir offshore waters.
However, such revisions are likely to occur in tbeg rather than short term,

given the severe delays that have already occwitadthe Directive*®

In addition to gaps in the species and habitatsereml/ and delays in its
implementation, another weakness of the Habitatedilve lies in its emphasis
on habitats and speciger se which leaves little room for areas of functional
importance such as spawning sites or other ecabprocesses that are difficult
to define spatially. This approach also overloaksas that might be important

as migratory routes and/or sanctuaries for mampe€iss.

Although the Habitats Directive does not call egily for an ‘ecosystem
approach’ to conservation, which evolved as thengry framework for action
under the CBD, it does provide for protection imtpa The ecosystem approach,
defined by the CBD as ‘a strategy for the integtateanagement of land, water
and living resources that promotes conservation smstainable use in an
equitable way’, is an aim of not only the reviseBRCand the UK’s emerging
marine management framework, as evidenced in i@ ZReview of Marine
Nature Conservation and currently developing MariB#l, but also the
aforementioned developing EC Marine Strategy Divectand the OSPAR
network of MPAs, which aim to implement the apptoan the North East

Atlantic.

2.4.2.4 Article 6

Despite what can be perceived as flaws in its itigafand limitations in its
coverage, the Habitats Directive does provide apomant mechanism for the
protection of species and habitats. Article 6 aorg three main sets of

(Halichoerus grypus Common SealRhoca vituling; Sturgeon Acipenser sturijy Shad
(Alosaspp.); LampreyRetromyzon maringsLoggerhead turtleGaretta caretty

191 Member States were required to implement the Brednto their national legislation by
1995, though some still have not completely, ardfitial lists of SCls for the Natura 2000
network were to have been selected by Member Stgt&898, but this process was still
ongoing in 2007.
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provisions.  Article 6(1) provides for the estabiisent of ‘necessary
conservation measures’ and is focused on positvé @roactive methods.
Article 6(2) has a more preventative emphasis, igiog for the avoidance of
habitat deterioration and significant species disince. Articles 6(3) and 6(4)
set out a series of procedural and substantivegsafds governing plans and
projects likely to have a significant effect on Mat 2000 sites and are the means
by which Article 6(2) is achieved (EC, 2000).

The interpretation of Article 6 has led to sigrégfit debate and some interesting
cases in the European Court of Justice (ECJ), edlyein relation to paragraph
4, whereby ‘imperative reasons of overriding pulbiierest, including those of a
social or economic nature’ can be cited to allownNder States to authorize
plans or projects with a deleterious effect on &CSX This is in contrast to
what had been previously decided in the well-knawegbuchtcase:®® under the
Birds Directive in 1991, where the Commission hiadesl that the destruction of
a protected habitat was only acceptable ‘in the adsa threat to human life’.
This overturn has been described as a slap inate for the European Court
(Scott, 1998). In 1995, the Commission adopted @pinions®* that to some
extent clarify Article 6(4)j.e. the ‘exemption clause’. These Opinions have also
been referred to as being among the few authadtatiecisions of EC
institutions that elucidate how Community law aitosunite the objectives of
habitat protection and infrastructure expansion llidemper, 1997). They
addressed a German A20 motorway project whichget#ed two Natura 2000
sites, the Trebel and Recknitz Valley and the Pétmer Valley. Despite these
areas’ having been protected under both the BindsHabitats Directives, the
Court concluded that a less damaging crossingesetivalleys did not exist, and
considering the high unemployment in the regiompeéerative reasons of
overriding public interest’ justified the project®ing ahead.

1920n overriding public interest, see: Holder J. Oidimg Public Interest in Planning and
Conservation Law. Journal of Environmental Law 2064377-407.

103 Case C-57/89Commission v. Germari$991] ECR 1-883.

194 Opinion on the Trebel and Recknitz Valley (OJ ®,127.04.95, p.3) and Opinion on the
Peene Valley (OJ L 6, 09.01.96, p.14).
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Subsequent cases on this subject include two traiséd on the site selection
process under the Birds and Habitats Directives|_&ppel Banlkcasé® of 1996
and theSevern Estuargase® of 2000. A year later, in 2001 Airbus Industrie
gained permission to expand its A380 productionoigcin the Muhlenberger
Loch area near Hamburg, the largest freshwater/iakain the EC at the time
and a critical habitat for migratory birds whichdhlbeen designated a protected
area under the Ramsar Convention as well as atprsote for the Natura 2000
network. The German Federal Constitutional Couwetlided to grant an
injunction to stop the filling of 20% of the LochA complete overview of the
issue of overriding public interest is beyond thepe of this chapter; however
the recent Wadden Sea judgment (see section 2Betl) has some interesting
implications that are relevant to implementatiorthed Habitats Directive in the

marine realm.

2.4.3 EC Common Fisheries Policy

It is worth noting that unlike the Common Agriculali Policy, there is no
specific mention of a Common Fisheries Policy (CiFRhe Treaty on European
Union®” This is not to say that the EU Treaty lacks priovisfor fisheries
legislation however. Instead, fisheries were, arnill are, grouped with
agricultural products in the Agriculture Title, Autes 32-48 (formerly Articles
38-46), which establishes guidelines for the eshbient of a common market
in agricultural products, including fisheries. Anecmon policy towards fisheries
in the EC began in 1970 with the establishmenthef $tructural Regulation
2141/78% defining rules on access to fishing grounds, ntarkad structures. At

this time it was apparently envisaged that fishrwayld continue to be regulated

195 Case 44/95Regina v. Secretary of State for the EnvironmenparteRSPB[1996] ECR |-
3805.

1% case C-371/98[he Queen v. Secretary of State for the Environneahsport and the
Regionsex parteFirst Corporate Shipping Ltd2000] ECR 1-9235.

197 European Community environmental law is set oth&énEU Treaty as amended in 1986
(Single European Act), 1992 (Maastricht Treaty amdpean Union), 1997 (Amsterdam
Treaty) and 2001 (Treaty of Nice).

198 Regulation (EEC) No. 2141/70 of the Council of@€tober 1070 laying down a common
structural policy for the fishing industry, OJ L&37.10.70, p.1 (English special edition
Series 1 Chapter 1970(1ll) p.703, no longer in &rc
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primarily by international fisheries commissionsdaMember States’ national
authorities (Churchill, 1987) but this did not remthe case.

2.4.3.1 Evolution of leqgislative jurisdiction

The EC gained exclusive legislative jurisdictibhto regulate fishing under the
1972 Act of Accession of Denmark, Ireland, Norwal ahe UK as follows:
‘From the sixth year after accession at the latds, Council, acting on a
proposal from the Commission, shall determine domus for fishing with a
view to ensuring protection of the fishing grounalsd conservation of the

biological resources of the sea’ (Article 102).

However the EC’s full powers over fisheries managetonly took effect at the
start of 1979; prior to this, Member States had esqgrawers over fisheries in
their waters** This shift can be viewed as occurring over thpbases: (i) the
time prior to the extensiotf of Member States’ fishing limits to 200nm at the
beginning of 1977, (ii) a transitional period frahe start of 1977 to the end of
1978 laid out in Article 102 of the Act of Accessjand (iii) the period since the
EC gained full legislative jurisdiction at the staf 1979. In the first phase,
Member States were permitted to adopt national areas a right that was
confirmed by the ECJ with respect to the Nethedand the 1976Kramer

cases®®

During the second, transitional, phase, certairepttons to the EC’s exclusivity
were allowed in what can be viewed as a ‘graceodeduring which Member
States were entitled to take unilateral consermatn@asures in cases where the

Council had yet to adopt necessary conservationsames. This occurred in

19 The term ‘legislative jurisdiction’ is used in $htontext as the competence to enact legal
rules, as opposed to enforcing them.

1101972 Act of Accession of Denmark, Ireland, Norveay the UK to the EC, OJ L 73, 27.3.72,
p.1.

1L A full history of the development of the CFP ahd evolution of European fisheries
management is beyond the scope of this chaptera Befinitive analysis, see Churchill
(1987).

120n 3 November 1976 the Council adopted the HagsoRtion extending Member States
fishing limits to 200 nautical miles.

13 Kramer joined cases 3,4 and 5/76 — Cornelius Kramerathdrs.
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Ireland!** Francé™ and twice in the UK!® In addition, thevan Damcase$"’
clarified that Member States had not only the right enact independent

conservation measures in this interim period, ksd the ‘duty’ to do so.

The second ECJ case involving the Wkoccurred at the start of the third phase
and demonstrated the now complete shift of powear dishery conservation
measures to the EC (albeit with some qualificatiagghe Council had not yet
adopted the measures required of it under the A@72f Accession). This was
soon followed by a Commission Declaratibhto the same end, which required
that Member States adopt conservation measuresd base Commission
proposals. Comprehensive fishery management mesagar most EC waters
were adopted by the Council at the beginning 013198

A related issue is the equal access principle dloited with the 1972 Act of
Accession which came into effect on 31 December2198his contentious

principle allowed Member States equal access teefigs resources within the
200nm zones established in 1977 by the Hague Reasol{@although in practice

all Member States claim six or twelve mile resettizones off their coasts for
vessels that traditionally fished in those watéhspugh a derogation allowed
under the Act of Accession). The equal accessciplim followed from the

traditional view among Member States that fish @¢ lmelong to anyone until
caught. Consequently this principle has had tfecgfalong with EC fisheries
legislation, of making marine fisheries resourcesoenmon property resource
among Member States, a situation which has notroaguvith other natural

resources in the EC (Churchill, 1987).

144rish Fisheries case 61/77 — Commission of the European Comnesniti Ireland.

15 France v. the United Kingddrase 141/78.

116 Commission v. UKcase 32/79 andCommission v. UKcase 804/79.

1174van Damjoined cases 185-204/78 — Criminal proceedingsre J. van Dam en Zonen and
others.

18 Suprag note 116.

19 Declaration of the Commission, 27 July 1981, Q22@, 03.09.1981, p.1.
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2.4.3.2 Reform of the CFP

The principal instrument governing the use of fredge resources from 1983 to
1993 was Council Regulation 170/83 establishingoan@unity system for the
conservation and management of fisheries resodftesghich included Total
Allowable Catches and quotas, conservation measurésegulations on access
to coastal waters. The first review of the CFPktptace in 1992, when it was
evident that technical measures alone would nosuscient to prevent over-
fishing, as there were simply too many vessels th@ available resources.
Between 1970 and 1985, the total number of Europeasels had increased by
75% and decommissioning efforts from 1985 onwat$ ¢nly reduced the fleet
by 7% (Boudeet al, 2001). Reforms to the CFP were undertaken aad 983
Regulation was replaced in 1992 by Council Regua8760/92 establishing a
Community system for fisheries and aquaculfdtegesigned to extend and
consolidate the preceding legal regime. Folloviimglatest CFP reform process
that began in 1998, this Regulation has now beglaced by Council Regulation
2371/2002 on the conservation and sustainable gafpm of fisheries resources
under the CFP?2

The EC has been operating under the revised CFjul&@msn 2371/2002 herein
referred to as the Basic Regulation) as of JanR@BB. The Basic Regulation
encompasses four key changes to the CFP. Filetgaterm approach has been
implemented, aimed at attaining and/or maintairsate levels of adult fish in
EU stocks (previously, measures concerning fislapgortunities and related
measures had been taken on an annual basis). dsébenovercapacity of the
EU fleet was addressed by providing two sets ofsuess, (i) a simpler fleet
policy placing responsibility for matching fishirmgpacity to fishing possibilities
with the Member States, and (ii) phasing out puhlit to private investors to
help them renew or modernize fishing vessels. fhrel improvement to the
CFP involved developing cooperation among autlesritiis-a-vis enforcement,

strengthening the uniformity of control and sanasichroughout the EU and

12007 L 24, 27.01.83, p.1 (no longer in force).
12107 L 389, 31.12.92, p.1 (no longer in force).
12207 L 358, 31.12.2002, p.59.
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extending the powers of Commission inspectors. faadth, the involvement of
stakeholders in the management process was etitoy the introduction of

Regional Advisory Councils (RACS).

In addition, the Basic Regulation strengthened Giié’s environmental aspect
by introducing the precautionary approach. Artield) stipulates that ‘the
Community shall apply the precautionary approactaking measures designed
to protect and conserve living aquatic resourcegrovide for their sustainable
exploitation and to minimize the impact of fishiagtivities on marine eco-
systems’ with the aim of ensuring ‘exploitation Ising aquatic resources that
provides sustainable economic, environmental andakaonditions’. The
predecessor to the Basic Regulation, Regulatio®/326 referred to ‘taking into
account [fisheries exploitation activities] implicmns for the marine eco-system’
(Article 2(1)) however, the Basic Regulation goestep further by providing an
emergency closure mechanism for nature conseryattimer than just fish stock

recovery.

2.4.3.3 Emergency measures

In addition to the precautionary approach outliaédve, the Basic Regulation
emphasizes that: [The Community]shall aim at a progressive implementation
of an ecosystem-based approach to fisheries mareagefArticle 2 para. 1). In
order to implement these approaches, ChaptertheoBasic Regulation entitled
‘Conservation and Sustainability’ outlines spectgchnical measures including
recovery and management plans and the establishohesrhergency closures.
In particular, Article 7 allows for the Commissitmapply emergency measures
‘if there is evidence of a serious threat to th@ssmvation of living aquatic
resources, or to the marine ecosystem resultingy ffshing activities and

requiring immediate action’.
Under the three subsequent Articles (8-10), som&ep® of legislative

jurisdiction concerning fisheries conservation anthnagement have been

returned to Member States, namely in Articles 8Member State emergency
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measures, Article 9 on Member State measures witieiri2nm zone and Article
10 on Member State measures applicable solelystonfy vessels flying their
flag. However these powers are limited, in thhta@asures under Article 8 and
some under Article 9 are subject to a complicat€l ddnsultation process
(Owen, 2004). It is also worth noting that unliketicles 8 and 9, Article 10
fails to refer to a power to adopt measures to mie the effect of fishing on
the conservation of marine ecosystems (Owen, 2004evertheless, the
emergency measures mechanism for closing an aragaafore, rather than fish
stock, conservation objectives represents an irapbrshift in the legislative

approach to European marine environmental protectio

2.4.4 EC legislation currently under development

2.4.4.1 Maritime Green Paper Towards a Future Mare Policy

The European Commission’s Strategic Objectives 2005-2009 focus on
delivering prosperity, solidarity and security fall Europeans. With regard to
the marine environment, the Objectives state timaview of the environmental
and economic value of the oceans and seas, thargpasticular need for an all-
embracing maritime policy aimed at developing avthg maritime economy
and the full potential of sea-based activity in emvironmentally sustainable
manner*®® This commitment materialized in the developmehadVaritime

Green Paper Towards a Future Maritime Policy, whics released in June
2006 (and was open to consultation until June 200@)line with the Lisbon

Agenda‘?*

the Green Paper focuses on stimulating growthj@iosl in the wider
maritime sector in a sustainable manner, ensuhegptotection of the marine
environment. This commitment to economic growtt pobs represents the first
pillar on which the Commission envisages its newritdae Policy will rest.

The second, environmental pillar, is comprised &usopean Marine Thematic

123 Communication from the President in agreement Witte-President Walstrém: Strategic
Objectives 2005-2009 ‘Europe 2010: A PartnershipgEfiaropean Renewal. Prosperity,
Solidarity and Security’, Section 2.2. BrusseB,122005, COM(2005)12 final.

124 The Lisbon Agenda was agreed in 2000, when Eurofesalers set the European Union the
goal of becoming ‘the most dynamic and competikmewledge-based economy in the world’
by 2010.
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Strategy and related Marine Strategy Directive. ewhhe Green Paper
consultation is completed in 2007, the Commissionll vpresent a

Communication to the Council and Parliament sumznagithe results.

2.4.4.2 European Marine Thematic Strateqy / Mafitetegy Directive

The European Marine Thematic Strategy for the [etmte and Conservation of
the European Marine Environment is one of sevemétie strategies proposed
by the European Commission in 2005-2006 to addvas®us environmental
issues®® These strategies are intended to be the key misths for delivering
the objectives set out in th& &nvironmental Action Programme adopted by the
Council and Parliament for the period from 20022Qdee section 2.3.1 above).
The Marine Thematic Strategy was released on 240@ct2005%° as a package,
including also a Proposal for a Marine StrategyeBlive’ and an impact
assessment® Figure 2.4 outlines the relationship between thee@rPaper and
the Marine Thematic Strategy and Directive withatiein to the developing EU
Maritime Policy.

The development of the Marine Strategy packagerbag2002 with the release
of a Commission Communication entitled ‘Towardstategy to protect and
conserve the marine environment’ which was opearnt@xtensive consultation
process from 2002-2004. The main objective ofdiadt Directive is to achieve
‘Good Environmental Status’ of the marine environingy 2021. The Directive
establishes European Marine Regi6hs as management units for
implementation, within which Member States will dleliged to develop Marine
Strategies and cooperate among each other (and tiurth countries where

relevant).

125 The other thematic strategies address: air quéieysustainable use of resources; waste
prevention and recycling; pesticides; soil qualiégd the urban environment.

126 Communication from the Commission to the Counei ¢he European Parliament “Thematic
Strategy on the Protection and Conservation othgne Environment” COM(2005)504.

127 proposal for a Directive of the European Parlianaeml of the Council establishing a
Framework for Community Action in the field of Mad Environmental Policy (Marine
Strategy Directive) COM(2005)505.

128 |mpact Assessment SEC(2005)1290.

129 The draft Directive lists the following three regs: the Baltic Sea; the North East Atlantic
Ocean; and the Mediterranean Sea, with the latiefiarther divided into sub-regions.
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Figure 2.6 Current Development of EU Maritime Paly

NEW EU MARITIME POLICY

Economic Pilla Environmental Pilla
Green Paper| Marine Thematic Strategy | 4]
Commission Objectives 2005-2009 Marine Strategy Directive

6™ Environment Action Programme

Following the draft Directive’s release in Octob2005, the UK held a
consultation on the document until April 2006. &dikey issues were raised by
this process, first that there was a lack of cetyaregarding what ‘Good
Environmental Status’ will imply, and a need foittbe understanding of likely
requirements up-front. The second concern focasethe need for integration
between the proposed Directive and other EU legpsiaparticularly the Water
Framework Directiv€® and the Common Fisheries Policy.  Third, the
consultation raised the issue of how the Directislebe implemented, including
arrangements for coordination between Member Stateb the role of the

Commission in approving strategies and programmes.

130 Directive 2000/60/EC of the European Parliament aithe Council of 23 October 2000
establishing a framework for Community action ie freld of water policy, OJ L 327,
22.12.2000, p.1.
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2.4.5 Recent ECJ cases

The following three recent cases provide some Intsignd clarifications for the
legislation and conventions discussed in this dramspecially with regard to
EC Member State obligations under internationaliremmental conventions.
As a result, these rulings may have interestinglicapons in the future when

the OSPAR network of marine protected areas contesifect in 2010.

2.4.5.1 Wadden Sea judgment (Habitats Directive)

Two issues relevant to the interpretation of théitdds Directive were recently
highlighted in a 2004 ECJ cdskinvolving mechanical fishing for cockles in the
Wadden Sea SPA, in the Netherlands. In this judgntée Court went into
detail explaining the meaning of Article 6, in peutar what kinds of activities
amount to ‘plans or projects’ under paragraph 3ckaling that fisheries
activities undertaken under an annual license eacobsidered as falling in this
category. Consequently, if such activities arelliko have an effect on a Natura
2000 site, they can only proceed after an ‘appadpriassessment’ of their
impacts in keeping with Article 6 (Verschuuren, B8R0 This decision can be
seen as a positive development in terms of linkimg CFP and the Habitats
Directive. While it does not mean that a detrinag@tctivity will be prevented
for certain, given the overriding public interestxémption clause’ mentioned
earlier, it is debatable whether fishing would bensidered of ‘overriding’

regional economic and strategic development impoga

A second outcome of the Wadden Sea judgment ofvaete to the
implementation of the Habitats Directive in offsaokvaters involves the
principle of ‘direct effect’,i.e. whether an individual can rely on a Directive to
claim rights in a national court when the Directivas not been transposed (or
has been improperly transposed) into national laar European Directives,
such transposition is subject to an implementatieadline, and for the Habitats

Directive this deadline expired in 1995. In thedtlan Sea judgment, the Court

131 case C-127/02,andelijke Vereniging tot Behoud van de WaddenndeNederlandse
Vereniging tot Bescherming van Volgels v. Staatesais van Landbouw, Natuurbeheer en
Visserij ECJ Grand Chamber [2005] Env LR 14.
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focused its consideration of this principle on &lgi6(3) on ‘plans or projects’,
which the Netherlands had not transposed into matiegislation, but it did not
refer to the principle of direct effect by name.isldebatable whether the Court
was explicit enough (Verschuuren, 2005) or not (thewx, 2004). At the
minimum, however, it can be agreed that the juddrokmified that Article 6(3)
was indeed held to be directly effective, despite Netherlands not having
transposed it into national legislation (Stoke9)20 Given that the UK is still
in the process of revising its Conservation (Ndtitabitats, etc.) Regulations
(1994) over its continental shelf, it can be inderthat Article 6(3) is applicable
in the offshore, and ‘plans or projects’, includiigensed fishing activities,
should be subject to an ‘appropriate assessmemnmtabgnal authorities to assess
whether they may affect the integrity of any potntatura 200Gites.

2.4.5.2 de Berre case (Barcelona Convention)

A 2004 ECJ cagé on the pollution of a French saltwater marsh ceoteteto the
Mediterranean Sea, is worth noting with regard be tdirect effect’ of
international environmental agreements on Europb@mber States. In
Syndicat professional coordination des pécheurd'iklang de Berre et de la
regionv Electricité de Francethe ECJ’'s Second Chamber gave direct effect to
two provisions of the Protocol for the Protectioh tbe Mediterranean Sea
against Pollution from Land-based Sources (Baree@oanvention}3* It can be
inferred from this ruling that Member States aréigsal to treat Conventions to

which the EC is a Party as Community law.

This case also highlights the ECJ's apparent vghigss both to ensure the
enforcement of international environmental agredsjeand to permit their
enforcement at the domestic level (Cardwell andché&me 2007). A subsequent
judgment®* by the European Court of First Instance (CFl) esning France’s

obligations under the Barcelona Convention reiggtdhat ‘In accordance with

132 Case C-213/03, Syndicat professional coordinatespécheurs de I'Etang de Berre et de la
region v. Electricité de France.

133 See section 2.3.8upranote 56.

134 Case C-239/03;ommission of the European Communities v. France.
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case-law, mixed agreements concluded by the Comuts Member States
and non-member countries have the same status iBdmmunity legal order as
purely Community agreement@aragraph 25) and consequently France had an
obligation to comply with the Convention given ifsembership in the EC (in
addition to its own obligation as a signatory te tBarcelona Convention).
Consequently, under certain circumstances, a poovign an international
agreement concluded by the EC may be directly egpiplé in the member state,
and the provision of an international agreementlz@some part of the member

state’s domestic law.

2.4.5.3 MOX case (UNCLOS)

In May 2006 the ECJ issued its judgménbn a longstanding dispute between
Ireland and the UK regarding a nuclear reprocespiagt in Sellafield. This
dispute began with the 1993 decision by the UKutharize the construction of
a Mixed Oxide Fuel (MOX) reprocessing plant sitdata the east coast of the
Irish Sea®® The plant was made operational in 2001 followiegrly a decade
of studies on its environmental impacts, econonmtifications for the plant, and
an extensive public consultation (Scott, 2007&laind alleged that the UK failed
to respond adequately to its concerns and consdgueas in breach of its
obligations under OSPAR and UNCLOS. In 2001 Irdlanitiated dispute
settlement proceedings under the auspices of botiventions, the OSPAR
component of which was dismissed in a majority sieai by the arbitral tribunal
in 2003%" The International Tribunal on the Law of the S@aLOS)
proceedings were more lengthy, and suspended betdwee and December
2003 in order to seek further information on theéeptial impact of EC law on

the dispute.

In the meantime, the European Commission sentter lef formal notice to

Ireland in May 2003 complaining that by institutipgpceedings against the UK

135 Case C-459/03;ommission of the European Communities v. Ireland

1% For a detailed analysis of the ITLOS proceedisgs, Scott (2007).

137 Dispute Concerning Access to Information underofetd of the OSPAR Conventjdreland
v. UK, Final Award (2 July 2003), 42 (2003) ILM 18.1
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under the LOSC, Ireland had failed to comply withabligations under the EC
Treaty (Articles 10 and 192) and Euratom (Articl&®2 and 193). Ireland then
requested ITLOS to suspend its hearing until thd Bélivered judgment in the
case brought by the Commission, and as of 2007 ptieeeedings remain
suspended (Scott, 2007).

The resulting ECJ judgment clarified that the whol@JNCLOS is EC law and
forms ‘an integral part of the Community’'s legabler (paragraph 82). This
clarification is especially important in a situatjsuch as this, where both the EC

and its individual Member States are parties tostmae convention.

2.4.6 Flexibility in EC decision-making

This section briefly outlines mechanisms relevaat finderstanding how
legislation is implemented and enforced by Europmestitutions. This is of

particular relevance with regard to the case studiamined in the empirical
chapters below, as flexibility within the decisioraking process was evident in
the designation of the area surrounding the DaMiunds that was protected

from bottom-trawling.

The European Commission represents one brancle afishitutional triangle that
manages and runs the EC (the other two being thmdcloand the Parliament
(formerly known as the Assembly). It members gmeaénted for five-year terms
and since 2004, it has been made up of one Conanersirom each Member
State. The Commission is assisted by a civil serdomprised of thirty-six
Directorates, encompassing the executive armseoEth. The functions of the
Commission include proposing environmental legistatand ensuring that the
environmental and other provisions of the EC Treatyg secondary legislation
are applied, including taking cases to the ECJ wiemessary (Sands, 2003:736).

Like the Commission, the Council is composed of mmesentative from each
member state, however the particular minister ditenfrom each state will vary
depending on the subject matter being discussedrendecisions being made
(Sands, 2003:736). The Council's powers vary \eilch Treaty but in effect it
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‘expresses the political will of the members ancereises a legislative or
regulatory function’ (Sands and Klein, 2001:180Environmental issues are
generally addressed by the Environment Council, psad of ministers

responsible for environmental matters in each mersiade.

The Parliament is comprised of 626 members eldnyatirect universal suffrage
and represents the parliamentary organ for the Qamtgn Its powers are three-
fold: it exercises democratic control over all tBe@mmunity institutions (in

particular the Commission); it shares legislatiwavpr with the Council; and it

plays a decisive role in the adoption of the bud§ends, 2003:737).

The ECJ and CFIl each have fifteen judges andhencase of the ECJ, eight
Advocates General. The ECJ’s primary functioroignsure respect for the rule
of law in the application and interpretation of fheaties and of acts made by
the EC institutions (Sands, 2003:737). The ECJ alsxy decide matters brought
by the Commission or a member state against a mestdite which is alleged to

be failing to fulfill an obligation under the Tregafsee discussion on the issue of

‘direct effect’ in section 2.4.2 above).

The process for decision-making in the EC (focupngarily on the Habitats
Directive and the CFP) is outlined in Figure 2¥/hile the Commission takes
decisions based on a simple majority, the CournfctMmisters operates under
Qualified Majority Voting (QMV), a system of weighd voting based on
member state size and population (the Council étdes decisions under
unanimity, but QMV is more common). Decisions takender QMV are also
voted on by the Parliament, such that the Counuil Rarliament take a co-

decision procedure.
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Figure 2.7 EC decision-making process
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Committee on Fisheries and Aquaculture (ACFA), Sugentific, Technical and
Economic Committee for Fisheries (STECF), and IGEProvide advice to DG
Fisheries when drafting proposals for the Counaihile DG Environment

operates in a consultative process with Habitats@ittees.
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In the case of the Darwin Mounds closure, descriipethore detail below in
Chapter 5, the emergency closure that was putpiaice was operated under the
CFP and hence was open to consultation by rele€Qamimittees, as well as
informal consultations directly between memberestat Other key bodies and
instruments influencing and advising the Europeagision-making progress not
included in the figure above include the Europeamii®nment Agency (EEA),
NGOs, member states, national agencies, the eptssammunity, the public
and the media. The influence of these outsideests is well-illustrated in the
cases detailed below in the empirical chaptersheniarwin Mounds and the

pair-trawl ban.

2.5 UKNATIONAL COMMITMENTS

2.5.1 UK legislation

The UK ratified the Bern Convention in 1982, whiwghs implemented into UK
legislation via the Wildlife and Countryside Act981 and as amended). This
Act is considered to be the single most importarstrument relating to the
protection of wildlife in the UK, having created marous offences relating to
the killing and taking of birds, other animals apldnts, but it has also been
widely criticized as being weak (Reid, 2002). Awngystem of Sites of Special
Scientific Interest (SSSISF was established, which has been judged a suatess i
tackling the main threats that the Act was desigoeatidress, however there has
also dissatisfaction at their failure to preventndge to protected sites (Reid,
2002:201). In addition, SSSIs only apply to thedwater mark, below which no
property rights or land planning provisions exisbries, 1999) and hence
enforcement policies necessary for conservationaane applied as they are on

land.

Weaknesses in the 1981 Wildlife and Countryside Wete addressed by the

138 Sites of Special Scientific Interest (SSSIs) wiget introduced in the 1949 National Parks
and Access to the Countryside Act (NPACA, sectiBptiut the original provisions were
weak, only requiring special consideration withie town and country planning systdra,
the owners and occupiers of the land were not efermed of the designation (Reid,
2002:200).
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establishment in 2000 of the Countryside and RigiitaVay Act (CRoW),
intended to improve the protection of species aatgithts in three ways. Under
the CRoW amendments, the Act now (i) includes ameas actions taken
recklessly as well as intentionally; (ii) increadbe penalties for offences and
(for the first time) enables custodial sentencesb& imposed under the
legislation implementing the Habitats Directive gtifConservation (Natural
Habitats, etc.) Regulations) and CITESand (iii) it enables the Secretary of
State to designate ‘wildlife inspectors’ with thetlzority to enter and inspect
premises (Reid, 2002). CRoW also introduced furetaal changes to the
system of SSSiIs, imposing stricter controls, wht@ power to prohibit damaging
operations and to adjust the scope of the contnads time (Reid, 2002:2015°

2.5.2 Conservation (Natural Habitats, etc.) Regtitans, 1994

The Conservation (Natural Habitats, etc.) Regufsticame into force on 30
October 1994 and were amended in 1997 and (in Bdgialy) in 2000:** The
Regulations were drafted to implement parts ofHhabitats Directive not already
included in national legislation. This move toatenew legislation rather than
integrating the Directive’s provisions with the 198Vildlife and Countryside
Act removed any possibility of maintaining the Kaws on species protection in
a single instrument. Although this approach allofes consistency and
transparency from the perspective of Brusseldsa provides confusion in that
two overlapping sets of rules exist in UK law witgard to species and habitat
conservation with similar provisions (Reid, 2002).The Conservation
Regulations do differ from the 1981 Act in terms sifope of application,

including non-intentional activities that destroyeéding habitats as offences.

139 Council Regulation (EC) No 338/97 of 9 Decembe®@.8n the protection of species of wild
fauna and flora by regulating trade therein, Ol (8.03.1997, p.1.

140 sybsequently, in 2006 the Natural EnvironmentRodhal Communities Act (NERC) came
into effect, establishing Natural England. Thighis first time the responsibility for enhancing
biodiversity and landscape in urban, rural and @b#bkut not marine) areas have been unified
with promoting access and recreation.

141 Statutory Instrument 1997 No. 3055 and Statutnsgrument 2000 No. 192. The
Conservation (Natural Habitats, etc.) Regulatidvarthern Ireland) came into force 13
November 1995 and replicate the provisions in fanddie GB Regulations, applying them to
the separate legal system existing in Northermiv@l Directive 92/43/EEC was transposed
into the laws of Gibraltar on 25 August 1995 by Neture Protection Ordinance (Amendment)
Regulations 1995 (DEFRA, September 2001).
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There are also differences in permissible exceptamd in the language of the

two laws that complicate their interpretation.

The Regulations are comprised of five Parts and &ehedules, providing for
the designation and protection of ‘European siwmsd ‘European protected
species’. As it stands, the Regulations only applhe territorial sea of the UK.
However, as mentioned earlier, in 2003 the Reguiatunderwent a consultation
(DEFRA, 2003a) and revision process to extend pgieability out to the UK

Continental Shelf*?

consultation in 2006, and came into effect in Au@o7.

A draft of the revised Regulations was opened to

Concurrent with this review, the UK Government cossioned the Joint Nature
Conservation Committee (JNCC) to provide informaticenabling the
designation of offshore SACs. This project wasdrmted under a joint steering
committee including representatives from the Deparit for Environment, Food
and Rural Affairs (DEFRA), the Department of Traaled Industry (DTI) and
other government departments and country conservagencies. The JNCC
recommendations have been published as ‘Natura 200& Offshore Waters:
Advice to support the implementation of the EC Hiatisiand Birds Directives in
UK offshore waters’ (Johnstoat al, 2001). The first two offshore MSACs
proposed by JNCC are the Darwin Mounds and S&abellaria Spinulosaite,
followed recently by four additional areas, as nrdd earlier. See Table 2.3
for a listing of offshore MSACs proposed by JINCGhe UK Government as of
November 2006 (including future proposals currentiger research).

12 sovereignty over the UK Continental Shelf (UKC8a$ed and subsoil was established by
the Continental Shelf Act of 15 April 1964 (follodiby several amendments in the 1960s and
1970s clarifying the extent of its jurisdiction).
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Table 2.3 Offshore marine SAC sites proposed by IBC to the government

GENERAL
SITES PROPOSED HABITAT TYPE LOCATION
Darwin Mounds: ~1,500 | reef Lophelia Scottish Continental
km? pertus3 Shelf
Saturn site: 16 kmn reef Sabellaria Southern North Sea
spinulosa
Haig Fras: 757 kfm reef Celtic Sea
Wyville Thomson ridge: reef Scottish Continental
1533 knf Shelf

Dogger Bank: 13,405 km

subtidal sandbanks

Southern North Sea

Scanner pockmark: 7.25
km?

submarine structure
made by leaking gase

Northern North Sea
S

SITES IN
PREPARATION FOR
PROPOSAL

Braemar pockmarks

submarine structure
made by leaking gase

Northern North Sea
S

North Norfolk Sandbanks

subtidal sandbanks

SoutNenh Sea

Haddock Bank

subtidal sandbanks

Southern North Sea

Haisborough Tail, Hewett
Ridges, Hammond Knoll &
Smiths Knoll

subtidal sandbanks

Southern North Sea

Median Deep reef English Channel
Norh West Irish Sea reef Irish Sea
mounds
Blackstones Bank reef West Scotland/Minches
Stanton Banks reef Scottish Continental

Shelf
West Hebrides Platform | reef Scottish Continental

Shelf

As of September 2007

2.5.3 Marine Nature Reserves / Marine SACs / MazxiNatural Areas

Though a basis for terrestrial conservation in thé was established with the

National Parks & Access to the Countryside Act 89, marine sites were not
directly addressed until the 1981 Wildlife and Coyside Act, and even then
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coverage was extremely limited, leading to the istament of only thréé®
statutory Marine Nature Reserves (MNRs) (Jones9198n ad hocnetwork of
voluntary MNRs was subsequently developed, whicbomated cooperation
among users of the marine environment and allowed garticipatory
management, albeit in a cautious manner. This or&twacked a systematic
approach, however, and sites were selected oppstraatly with a bias towards
rocky reef areas in south-west England. In addlitas these reserves were based
on a voluntary approach, there was no requiremansthtutory support if and
when needed (Jones, 1999). The development antermeptation of the
Habitats Directive thus provided an opportunity &iricter enforcement and

protection of the UK marine environment.

There are inherent difficulties in applying the uggments of the Habitats
Directive to the marine environment, both in idgmtig areas to be protected
and determining the means of protection given tifience of external factors,
such as land-based pollution, on inshore areasd(RX102). The challenges
posed by the physical nature of the marine enviemtnare discussed in more
depth in Chapter 3. If one considers the offshoeine environment, these
characteristics are even more problematic thanatess closer to shore to which
UK conservation policies have thus far been rastli¢dDETR, 2001).

Regarding the implementation of the Habitats Diwectn the (inshore) marine
environment, the Conservation (Natural Habitats;.)eRegulations require
relevant authorities to work together to estabfiinagement schemes, but there
is no overriding power or coordinating function idesited to any particular
authority (Jones and Burgess, 2005). Consequethiy protection of marine
sites depends upon cooperation among the relevatitorities, who are
encouraged to form management groups to oversqedloess (subject to a call-
in by the Secretary of State) while allowing fomsaltation from other groups
such as riparian parties, marine users, industdy iaterest groups. It will be

interesting to follow how this scheme changes waaplied to the offshore area

143 The three MNRs designated to date are Lundy iHa#ng Skomer in Wales and Strangford
Lough in Northern Ireland.
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once the revised Regulations have been publish&iven that inshore and
offshore MPAs are to be selected and managed udifferent frameworks,

coordinating them as a coherent network will pageiicant challenges.

Another scheme for marine protection in the UKhe English Nature Marine
Natural Areas initiative. This program covers gj@ographic areas: the (i)
Western Approaches; (ii) South-western Peninsuld; Eastern Channel; (iv)
Southern North Sea; (v) Mid-North Sea; and (vi) theh Sea and is currently
limited to English territory, with their outer exteset at the 200nm limit (see
Figure 2.8). These Marine Natural Areas have been designatedesuibed by
English Nature in cooperation with the JNCC andcamsultation with other
organizations and the program is designed to peo@dnore comprehensive,
ecosystem-based approach in a similar manner rtesteal Natural Areas. As
the remit for providing advice on nature conseathifts from English Nature
to the INCC beyond the 12nm limit, the program fifies the need for these
two bodies to work together on transboundary issdiemmon concern. The
Areas were identified according to oceanographimcgsses, bathymetry and
biogeographic characteristics to define broad mhtivisions,i.e. ecologically-
relevant boundaries, and emphasize the importahaeatural processes, the
interaction between these, geology and wildlifenglish Nature has designed
this initiative to work in a complementary fashmith other programs, including
the regional seas approach set out under DEFRAigelReof Marine Nature
Conservation (2004).
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Figure 2.8 Marine Natural Areas around England

Southarn
North Sea

_I'-‘ 4
Eastarn Channal

(From Joneset al, 2004:7)
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2.5.4 Marine Bill

The development of a UK Marine Bill currently undery represents the
culmination of several Government-commissioned mspoeleased since the
2002 First Marine Stewardship Report, ‘Safeguardng Seas’. These reviews
examined various aspects of management of the Y&a&s and coasts and are
listed in Table 2.4. The UK Government's commitinéa a developing
domestic legislation to specifically address itsrime&a environment appeared in
the Labour Party Manifesto in April 2005 as follows

‘Through a Marine Act, we will introduce a new framork for the
seas, based on marine spatial planning, that bedacunservation,
energy and resource needs. To obtain best vatue fifferent
uses of our valuable marine resources, we must tamairand
protect the ecosystems on which they depend'.

The UK government is developing the Marine Bill amd five themes: (i)

managing marine fisheries; (ii) planning in the mararea; (iii) licensing marine
activities; (iv) improving marine nature consereatiand (v) the potential for a
new Marine Management Organisation. A consultatiorthe draft Marine Bill

was held from March — June 2006, during which DEFRA&eived over 1200
responses. A large majority of respondents (94%j)ewin support of the
development of a new mechanism for designating M@Ase introduced in the
Marine Bill, to replace legislation on MNRs (DEFR2()06)!** The creation of

a new system of Marine Spatial Planning (MSP) e i@eceived strong support
in the consultation process to date. There is agmificant interest in

developing a Marine Management Organisation (MM&),there is a general
consensus that no existing body in the UK goverrinoam undertake MSP
responsibilities. DEFRA released the responsesstaonsultation in October
2006.

1441t is worth recalling that the 2004 Royal Commissbn Environmental Pollution report
mentioned earlier (Chapter 1, section 1.1.2) cdtbec network of NTMPAs to be established
amounting to 30% of the UK’s EFZ. In addition, Hialy Nature’'s 2005 Maritime Strategy
(English Nature, 2005) included the objective aftpcting 20-30% of each inshore marine
habitat type, and the UK NGO community has beenpaagming for a network of Highly
Protected Marine Areas in UK waters (Jones, 2006b)
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Table 2.4 UK government initiatives towards a Mame Bill

REVIEW SOURCE DATE

Safeguarding Our SeasA strategy for the DEFRA May 2002

conservation and sustainable development of

our marine environment (First Marine

Stewardship Report)

Seas of ChangeThe Government’s DEFRA November

consultation paper to help deliver our vision 2002

for the marine environment

Marine Nature Conservation and JNCC January

Sustainable DevelopmentThe Irish Sea Pilot 2004

Government Response to its Seas of ChangeDEFRA March

Consultation 2004

The Marine Environment: Environment, EFRA March

Food and Rural Affairs Select Committee, 2004

Sixth Report of Session 2003-2004

Review of Marine Fisheries and DEFRA March

Environmental Enforcement 2004

Net Benefits a sustainable and profitable Prime Minister's | March

future for UK Fishing Strategy Unit 2004

Integrated Coastal Zone Management in theg DEFRA April 2004

UK: A Stocktake

Marine Environment: Government’s reply to| EFRA June 2004

the Committee report. Tenth Report of Session

2003-2004

Review of Marine Nature Conservation DEFRA July 2004

Working Group report to Government

Turning the Tide: Addressing the impact of | RCEP December

fisheries on the marine environment 2004

Charting Progress An integrated assessmentDEFRA March

of the state of UK seas 2005

The Future for UK Fishing: Environment, EFRA March

Food and Rural Affairs Select Committee 2005

Sixth Report of Session 2004-2005

Securing the Benefits Government response| DEFRA June 2005

to recommendations made in Net Benefits

Safeguarding Sea Life Joint UK response to| DEFRA December

the Review of Marine Nature Conservation 2005

Marine Bill Consultation DEFRA March —
June 2006

Government response to the RCEP’s TurningDEFRA May 2006

the Tide report

Responses to Marine Bill Consultation releas&EFRA October
2006

Consultation oA Sea Changea Marine Bill | DEFRA March —

White Paper June 2007

As of September 2007
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The development of the Marine Bill is ongoing, withither public consultation
on a draft White Paper, released in March 2007eatly underway*®> There
was a chance that the draft Bill might be brougkfole Parliament by 2006, but
the process has been delayed by at least a yawt tfvo. It seems likely that
the Bill will not be presented to Parliament befdugumn 2008 (P. Jonepers.

comm).

There has already been a great deal of debate amh aviMarine Bill should

contain, and how to reconcile and integrate cagen goals with the full

range of demands currently placed on the marina @d®ughton, 2006:163).
How the UK Marine Bill would interact with existingK legislation relevant to

the designation of offshore MPAs remains to be sesndoes the value of
establishing a new MMO to replace existing authesitjurisdiction over these
issues i(e. rather than strengthening existing institutiond).is also not clear

whether the devolved administrations of the UK wioulant a UK MMO to

perform functions on their behalf, or wish to ceeagparate MMOs (Houghton,
2006). Potential functions of an MMO would be thowt easily delivered by
existing public bodies, and might include oversgeltarine Spatial Planning
(MSP, discussed below in Chapter 3, section 3.4rt) the delivery of an
integrated licensing regime, if introduced.

CONCLUSION

This chapter has set out the legal framework releva the designation of
offshore MPAs in the North-East Atlantic, from gidlcommitments to regional
and UK-level legislation. While some of the Contiens discussed here are
more directly applicable to offshore MPAgr sethan others, this analysis has
intended to provide an overview of the legal issaed context in which the
Darwin Mounds closure occurred. In the case ofUKg given the outcome of
the de Berre case discussed above, it is now tiaaall EC Member States are

required to treat Conventions to which the EC iBaaty as Community Law.

145 The interviews conducted for this thesis occudedng 2005-2006,e. before the White
Paper was released for consultation. It is theeefiot analyzed in detail in this thesis. At the
time this thesis was submitted (September 200@&)ptiblic consultation on “A Sea Change”
was underway.
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While the global CBD, CITES and UNCLOS Conventigmevide international
fora for discussing offshore conservation issulgy thave not established any
binding targets for implementing offshore marineservation. Rather it is the
regional Conventions and Commissions that are iggatlie way in establishing
offshore MPAs. As mentioned earlier, NEAFC esti#d four fishery closures;
OSPAR is developing a network of sites that witlude areas offshore; and the
Darwin Mounds closure was implemented through thesed CFP rather than
national legislation (though it will eventually e SAC under the Habitats

Directive).

This chapter has also provided some detail on theess of EC environmental
decision-making, which highlights the inherent bofation between nature
conservation and fisheries management in the aperaf the EC institutions.
This bifurcation is an important issue affectinge tdevelopment of offshore
marine conservation initiatives in European watexsd is explored further
within the context of the case studies examineeérlah the thesis. The
development of the European Marine Strategy Dwvecéind Maritime Policy in
tandem with the other regional and internation#iatives for offshore MPAs

presents a situation of potential institutionalsien .

Another issue of key relevance to the case stuekamined later in the thesis is
the UK political environment. Within the UK, a kegsue affecting the
implementation of environmental legislation is tbevolution settlement of
19991“¢  While fisheries have been devolved among thevagle Scottish,
Welsh, English and Northern Irish authorities, natconservation has not. The
devolution settlement further magnifies the tensidrerent in the European split
between nature conservation and fisheries manaderaerd this is discussed
later in the thesis within the context of the Darwlounds and UK ban on pair-

trawling for sea bass.

146 The legislative framework for devolution is set autheScotland Act 1998heGovernment
of Wales Act 1998nd theNorthern Ireland Act 1998 There is also a non-legislative
framework of concordats, agreements between Gowarhdepartments and the devolved
institutions, under Memorandum of Understandirfjeekeet al, 2003).
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The next chapter addresses implications of thiallégmework, namely the
incorporation of the precautionary principle and erosystem approach in
legislation addressing marine conservation. Ito alddresses theoretical
approaches to determining regime effectiveness amhaging complex

ecological systems, such as the marine environment.
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3

THEORETICAL FRAMEWORK

"You won't achieve understanding of a person oisaoe in a day.
Take your time, dig, go back” (Bob Woodward)

OVERVIEW

This chapter explores theoretical constructs falwating the regime currently
developing for offshore marine protected areas imgotential to alleviate the

issues it is being designed to address. Aftemgetiut theoretical approaches to
assessing regime effectiveness and interactios atilysis examines the role of
the precautionary principle in marine nature covesgon, and related inherent
difficulties/challenges posed by the marine envinent’s ecological complexity.

This analysis then explores the implementation rofeaosystem approach in
European marine conservation, and the role of seiem environmental

decision-making. Whereas the previous chapteroaetthe legal framework

applicable for the designation and implementatidnofishore conservation

measures, this chapter provides a theoretical frnarie for assessing the
potential of and challenges to offshore MPAs. Theoretical material discussed
here is derived from the common pool resource ditee, political science,

ecological theory, and international environmetdal. The issues raised by this
theoretical analysis are further explored and ewathiin the subsequent
empirical chapters in light of the data obtainesirfrsemi-structured interviews
and participant observation at conferences and shaqis related to offshore

environmental management.

3.1 DEFINING AND EVALUATING ENVIRONMENTAL REGIMES

Regime analysis grew out of studies on globalis serdependence in the
1960s and 1970s, following a shift in focus frorangnational corporations to
transnational environmental issues of global camcéBtokke, 1997). A

complete history of the development of regime thesbeyond the scope of this
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chaptet, thus the present analysis will focus on the a@pfibn of governance
and regime theory to understanding the complexesysbf policies and

institutions currently evolving to address offshararine conservation.

In examining environmental regime effectiveness iasttutional governance, it
is useful to begin by clarifying the meanings aédb terms themselves, as these
have sometimes varied during the development ofmegtheory. Young
(2002a) attributes the difficulty in comparing andntrasting the results of
studies on institutions to be due to a lack of amif definitions of central
concepts. To maintain consistency, it thereforekemasense to outline
appropriate definitions as followdnstitutionsare ‘sets of rules of the game or
codes of conduct that serve to define social presfi assign roles to the
participants in these practices and guide the aotemms among occupants of
these roles’ (Young, 1994:3)nternational environmental regimese a form of
institution, i.e. ‘social institutions consisting of agreed upompiples, norms,
rules, procedures, and programs that govern tleeaictions of actors in specific
issue areas’ (Levet al, 1995:274). This should not be confused with the
function oforganizations which are instead ‘material entities possessifiges,
personnel, budgets, equipment and, more often ti@n legal personality’
(Young, 1994:4). Organizations are therefore ac(oe. participantd) in the
political arena, and institutions affect their beba by defining social practices
and outlining appropriate codes of conduct. Widlspect to environmental
regimes, an example of an institution would be Wmeted Nations Framework
Convention on Climate Change, as opposed to thenargtions and actors that

aim to implement its protocols.

Examples of successful international regimes inelte Antarctic treaty system
created in the 1950s, which prevented the develaprok firm jurisdictional

claims in the region, and the ozone regime thatrgetkin the 1980s, aimed at

! A review of the interdependence literature cafobed in Keohane and Nye (1977) and Nau
(1979) provides a comparison with integration tlyed8tokke (1997) goes into more depth on
the development of regime analysis, its criticisarg] lessons that can be learned from it for
global governance. A recent PhD thesis (FritzQ@0ovides a useful comparative analysis of
current regime theory and earlier theories of imt&ional institutions.

2 The term ‘actors’ in the analysis of internatiosavironmental regimes refers to both state and
non-state participantse.g.corporations, NGOs and individuals).
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phasing out the production and consumption of dfileorocarbons (CFCs) and

other chemicals that destroy ozone in the uppeospimere. However, while

initially successful, the ozone regime more regeh#ls faced challenges related
to its implementation in developing countries anthwhe development of black

markets in some of the relevant chemicals (Young) lagvy, 1999). Regimes

aimed at managing international fisheries have baeless successful, resulting
repeatedly in the continued depletion of importasit stocks (Peterson, 1993;
Young and Levy, 1999).

How and why some environmental regimes succeedewbihers fail is a
complex question that has generated substantiabrgs. Early studies in the
first half of the 1990s delineated the stages gime formation and related
theoretical constructse(g., Underdal, 1992; Haast al, 1993; Andresen and
Wettestad 1995). These were followed in the 14@90s by comprehensive
international projects based on case studies exagnithe effectiveness of
measures put in place, measuring both compliantle mies set out and the
resultant effects of a regime on the environmemptablem that led to its
formation €.g., Brown Weiss and Jacobsen, 1998; Victer al, 1998;
Hisschemoller and Gupta, 1999; Young, 1999; Médesal, 2002). Since then,
analyses of regime effectiveness have tended tosféo a greater extent on
methodological issues and on the linkages betwegmes €.g. Helm and
Sprinz, 2000; Stokke, 200la; Stokke 200Mnung 2002a, 2002b, 2003;
Andresen and Wettestad, 2004; Underdal and Youdi@yg;2Stokkeet al, 2005;
Oberthiir and Gehring, 2006%).

3.1.1 Regime formation

All social institutions can be seen as responseliective-action problems or
‘situations in which the pursuit of interests definin purely individualistic terms

regularly leads to socially undesirable outcom¥sung, 1989:84).

% A useful overview of the results of regime effeetiess analyses to date can be found in
Andresen and Hey (2005). This area of study itequell developed and to examine it in
depth is beyond the scope of this chapter.
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Early studies of regime formation distinguishedethmpotential processes of
generation: spontaneous, negotiated and imposedn@ycl983; Young 1989;

Levy et al, 1995). Self-generating or spontaneous regimesrganthrough a

process of converging expectations that does mypiine conscious efforts on the
part of those who become participants. Such regim@n be viewed as
precluding the need for institutional design, aomtsequently they are favored
by political conservatives and have been referee@s a means of producing
order without law (Ellickson, 1991). Negotiatedjiraes arise from a process of
bargaining among parties, which often leads tongtley process of compromises
and commitments. Such regimes are the most commdadhe international

environmental arena. Imposed regimes, conversetgur when a single

powerful actor (or small coalition of powerful atp succeed in convincing
others to accede to its/their institutional prefees. In practice, regime
formation can exhibit elements of all three proessswith one or more

exhibiting particular prominence. As a result, lgg@s of environmental regime
development benefit from taking these categorinatioto account, as they may
include elements of spontaneous generation, bangaand even imposition of

institutional design by one or more powerful patie

The development of an environmental regime can hédedl into three
conceptual phases as follows: (i.) agenda set{iny,institutional choice, and
(iii.) operationalization (Keohanet al, 1993, Levyet al, 1995). Agenda setting
involves the identification of problems requiringtian and their emergence into
the political agendalnstitutional choiceis the implementation of said agendas
into policies? Operationalizatioris the transformation of policies into practice,
whereby a regime’s member states implement itssrole various non-state
actors operating within their jurisdiction. Thettéa two stages can also be
distinguished form one another vertically, withtingional choice representing
international policy formation, while operationation involves national policy
responses. Examining how a regime affects theigalliprocess during these
three stages is one way of gaining a preliminargesstanding of whether the

regime is solving the problems it was designeditiress.

* This phase often includésstitutional bargaininga concept intrinsic to the formation,
implementation and effectiveness of regimes acogrth Young (1994).
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3.1.2 Regime effectiveness and resilience

Studies of regimes focus on their effectivenessrasilience’ These combined
factors can be used to characterize the signifeaanod permanence of
institutional arrangementsRegime effectivenessfers to the ability of a regime
to eliminate or substantially ameliorate the prabléhat led to its creation.
Effectiveness is analyzed with respect to batimpliance the degree to which
involved actors follow a regime’s prescriptions awtlether this requires an
alteration in their behavior, anmésults (i.e. outcomes)the degree to which the
changes caused by a regime produce real enviroaimerrovement. Regime
resilience on the other hand, refers to the capacity ofiagonal arrangements,
rules and expectations, whether formal or inforrt@alemain in force despite the
existence of destabilizing forces. Such forceslmamndogenous or exogenous,
the former being internal instability and the lat&ternaf Destabilizing forces
include both sudden crises, such as collapsessiuree availability €.g. fish
stocks) and more gradual changesg(rising sea level) and external market
forces €.g.rise in demand or collapse of markets for resoQrcésregime that
is well-designed to cope with gradual external gwess may be severely
crippled by sudden shocks and vice-versa. Coughegresilience of a well-
designed institutional framework with the enviromta issue being addressed is
necessary for success (see the discussion on emerdal resilience below, in
section 3.3.1).

Determining environmental regime effectiveness i®t nnecessarily a
straightforward process, as ‘effectiveneg&r secan have many meanings.
Effectiveness can be interpreted in several waysblpm-solving, legal,
economic, normative and political (Leeyal, 1995; Young and Levy, 1999). A
problem-solvingapproach centers on the degree to which a regimmenates or
alleviates the problem that prompted its formatioithis can be harder to

measure than it may seem, given the complexityoafas systems. Aegal

® Also referred to asegime robustnes@.g.by Young, 2002a).

® Young (2002a) cites the following examplé&ndogenousthe fact that a democratic electoral
system could lead to the election of antidemoctatiders.Exogenoushow revolutionary
changes in political systems affect more specifiarsgements governing human uses of
renewable resources.
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definition of effectiveness focuses on the degoeetiich contractual obligations
drawn up under a regime are met. This is easiendasure but it does not
necessarily reflect whether the regime is accorhpigs what it was designed to
address. Economic effectiveness incorporates efficiency with the lega
definition, i.e. whether a regime generates the right outcome ealeiist cost.
This approach is difficult to apply, given the difilty of measuring efficiency.
Normativeparameters include values such as fairness ocgystewardship and
participation. Analysts usually do not focus onrmative constructs as a
measure of regime effectiveness, as these are wdlyiextremely difficult
parameters to measure. political approach views regimes as directed at
particular international problems and examines Wenal changes in actors or
policies and whether they are responsible for emvirental improvements.

In terms of measuring effectiveness empiricallyg@nt comprehensive analysis
of case studies (Milest al, 2002) determined factors necessary for success,
classifying regimes into three categories: effegtimixed-performance, and
ineffective. Criteria related to success and failaccording to this analysis are
listed in Tables 3.1 and 3.2.
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Table 3.1 Characteristics of effective regimes

VARIABLE CONDITION
Type of problem Predominanthenignor at leastnixed
State of knowledgegood
Problem-solving High, as indicated by:
capacity - Decisions rules providing for adoption of

rules by (qualified) majority

- Aninter-governmental organization (IGO)
with significant actor capacity serving the
regime

- A well-integrated epistemic community

- Distribution of power in favor of pushers, or
pushers and intermediaries

- Instrumental leadership by one or a few
parties or by individual delegates or coalitions
of delegates

Political context Favorable as indicated by:

- Linkages to other, benign problems

- Ulterior motives or selective incentives for
cooperation

(From Miles et al., 2002:63)

Table 3.2 Characteristics of ineffective regimes

VARIABLE CONDITION
Type of problem Predominantigalignant
State of knowledgepoor
Problem-solving Low, as indicated by:
capacity - Decision rules requiring unanimity or
consensus

- Weak IGO serving the regime

- No epistemic community present

- Distribution of power in favor of laggards or
laggards and bystanders(free-riders)

- Scant instrumental leadership provided by
delegates or coalitions of delegates

Political context Unfavorable as indicated by:

- Linkages to other malign problems

- No ulterior motives or selective incentives for
cooperation

(From Miles et al., 2002: 309)
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Examples of effective regimes according to the ctisdies analyzed by Milext

al. (2002), using this comparative framework, inclute North Sea Oslo
Commission’s work on dumping, the reduction of Iewel radioactive waste
dumping from 1964-1982, the management of tunafieh in the West Central
and Southwest Pacific, and the 1985 Vienna Coneerdh the protection of the
ozone layer and subsequent Montreal Protocol. [plesrof ineffective regimes
include the Mediterranean Action Plan, oil pollatirom ships at sea, CITES,
the International Whaling Commission (IWC) and t@envention for the

Conservation of Antarctic Marine Living Resourc€CAMLR). Environmental

regimes falling in the intermediate ‘mixed’ categoaccording to this analysis,
include land-based pollution control in the NoraSthe Convention on Long-
Range Transboundary Air Pollution (CLRTAP), and thanagement of high

seas salmon in the North Pacific.

3.1.3 Regime interactions

Given the proliferation of environmental agreemeartd conventions addressing
marine environmental problems in the past few desa@ discussion of the
issues related to overlap and interaction betweariranmental regimes is

necessary. Environmental regimes do not operat vacuum; as mentioned
above, both endogenous and exogenous forces cact #fieir resilience and,
consequently, effectiveness. In a similar wayt{itugons can influence one
another, both positively and negatively, and theundaries separating
institutions can sometimes be hard to define. Asng (2002b:266) states, the
success of an environmental regime ‘is a functionanly of the allocation of

tasks between or among institutions operating #erdnt levels of social

organization but also of cross-scale interaction®rgy distinct institutional

arrangements’. However, the conceptual developnoéntegime interaction

analysis is still at an early stage. This chafitlows the example of Oberthir
and Gehring (2006a) in using the teragime interactionso encompass various
terms used by previous studies to express theofleer-institutional influence,

such asnterplay, linkage interlinkage overlapandinterconnection

In examining environmental regimes in the maringiremment, the interaction

between different legal instruments must be takém account, as this is a multi-
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use environment that has seen the establishmenaraius regimes aimed at
different problems, such as pollution, fish stocknagement, and environmental
protection. Empirical work on regime interactiggrew out of the effectiveness
research touched upon above and, like these asalysmed to identify
successes and failures of deliberate policymakmgrder to draw lessons for
global governance. Oran Young has contributed raévimfluential and
important studies on categorizing regime interatialuring the past decade
(Young, 1996, 1997, 1999, 2002a, 2002b, 2003). irttelly proposed four
types of interaction: embeddedness, nestednesseghg and overlap (Young,
1996). Embeddednesefers to the relationship of a governance instituto
broader principles and practices such as sovekeigNestednesslescribes the
relationship of a smaller institution to a funciadiy or geographically larger one.
Clustering describes the deliberate grouping of differentitasons. Overlap
describes the phenomenon when regimes that waretbfor different purposes
and largely without reference to one another ietgrand impact one another in
the process. Young has subsequently distinguidhetsveen vertical and
horizontalhierarchical interactions at different levels o€®l organization, from
the local level to the international (Young 2002302b).

Attempts to categorize regime interactions have b&en undertaken recently by
Olav Stokke (2001a, 2001b). He identifies four &yp# regime interaction:
utilitarian, normative, ideational, and interplayamagement (Stoke, 2001b:10).
Utilitarian interplay occurs when rules or programs undertaken by ogienge
alter the costs or benefits of behavioral optimrsahother.Normativeinterplay
occurs when the rules upheld in one regime eitbaflict with or reinforce the
operation of another. Ideational interplay involves processes of learning,
whereby one regime can support the effectiveneasather by drawing political
attention to the problems addressed by the redipregime. Interplay
managementefers to the political management of influenceveen institutions,
in order to prevent normative conflict or duplicetiof programmatic efforts.

These four types of interaction can have a postiiveegative effect on regime

" Also referred to adiffusiveinterplay (Stokke, 2001a).
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effectiveness, depending on the situation and oethvan the actors involved are

aware of the interaction and seek to influence it.

In their analysis of interactions between Europeand International

environmental regimes, Oberthir and Gehring (20@a&@mine 163 cases of
institutional interaction in eleven environmenfal environmentally-relevant)
regimes and environmental EU Directives accordimghte variables listed in
Table 3.3.

Table 3.3 Variables of institutional interaction and relevant distinctions

VARIABLE RELEVANT DISTINCTIONS
Quality of effect (within the target - Synergy
institution) - Disruption
- Neutral or unclear
Policy fields (of source and target - Same policy field
institution) - Different policy fields
Intentionality (of the triggering action - Intentional
of the source institution) - Unintentional
Key differences - Objectives of source and target
- Memberships of source and
target
- Means of source and target
Policy responses - Collective response
- No collective response
Potential for further improvement - Significant potential
- No significant potential

(From Gehring and Oberthiir 2006b:309)

Gehring and Oberthir identify four causal mechasiswf institutional
interaction: cognitive interaction, interaction adhgh commitment, behavioral
interaction and impact-level interaction (2006a:8)Cognitive interaction
involves a transfer of knowledge between institugiovhileinteraction through
commitmenbccurs when commitments agreed upon in one itistitaffect the
interests and decision-making process of anoth@ehavioral interaction
describes a situation when an institution may iredoehavioral changes in actors
within its issue area that are relevant for the&feness of another institution
within the same issue area. Finallyppact-level interactiomescribes a situation

when an institution, as a direct result of its @usi towards its target of
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governanceife. issue area), affects another institution on thelley the issue

being addressed.

Looking at these definitions slightly more broadby, source institution can
directly influence the rule-making process of ayédrinstitution in two ways: by
triggering a learning process that leads to volyntadaptation ¢ognitive

interactior),® or by committing its members to an obligation tbhanges their
preferences on matters negotiated in the targéitutisn (interaction through

commitment® Within a specific issue area, a source institutioay affect the

effectiveness of a target institution in two was. exerting influence on the
behavior of states and nonstate actors that isaetdor the implementation of
the target institution behavioral interactiolpy or it may directly affect the
ultimate goal of the target institutiomm(pact-level interactioyt® (Oberthiir and

Gehring, 2006b:20). As the work compiled by Obérthnd Gehring (2006a) is
the most recent to emerge in the literature, amlved the participation of
Stokke in its empirical analysis, these definitiomas® the most current and
perhaps also the most comprehensive, as the authsesl their derivation on

theories of institutions, negotiation theory ansbatooperation theory.

The majority of interactions examined in this la@egalysis were classified as
exhibiting synergy, with only one quarter of thetemactions deemed as
disruptive. Disruptive interactions occurred ménexjuently at the international
level, while synergy dominated at all levels, bathhorizontal interactions

between international institutions, in horizontateractions between EC legal
instruments and in vertical interactions betwedarmational and EC instruments
(Gehring and Oberthir, 2006a:12). This conclusighich can be viewed as
going against conventional wisdom, raises the questf whether or not

institutional interaction is something negative géishould be minimized. In
their findings, Gehring and Oberthir (2006a:12)testdhat institutional

fragmentation in international and EC governance issues of overlap do not

8 Similar to Stokke’s (2001b)dieational interpla

° Similar to Stokke’s (2001btilitarian interplay.

12 Gehring and Oberthiir's analyses exclude impactHieneraction as it is ‘frequently based on
complicated natural science links’ (2006a:11) aedawse they prioritized obvious cases of
interaction with short causal chains over less alwiones with longer causal chains.
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predominantly result in conflict or duplication wbrk, rather these interactions
may provide a ‘valuable asset for skillful policyk@g to enhance

environmental governance’.

Indeed, with respect to addressing complex, dihglis¢eracting systems, such
as the marine environment, having a network ofitutgbns interacting in a
management framework may be a more resilient approdhe complex nature
of the marine environment is discussed in moreildetéow in section 3.3, as are
concepts related to ecosystem resilience and adaptianagement. First,
however, it is useful to examine the role of thegautionary principle in
addressing the designation of MPASs, as this legatiple has been cited widely

in environmental legislation during the past twoaties:*

3.2 THE PRECAUTIONARY PRINCIPLE

The precautionary principle is worded in a varietysubtly different ways in the
different conventions and agreements into whidh ibtegrated. Principle 15 of
the Rio Declaration, which attracts broad suppgmayides that ‘where there are
threats of serious or irreversible damage, lackilbiscientific certainty shall not
be used as a reason for postponing cost-effectiveasores to prevent
environmental degradatioff. For the purpose of this thesis, given its focos o
marine conservation in the North East Atlantic,aqpropriate definition is the
one given by the 1992 OSPAR Convention, which linkgvention and
precaution (Sands, 2003:271) as preventative messlrould be taken when
there are ‘reasonable grounds for concern [...] evieen there is no conclusive

evidence of a causal relationship between the inand the effects®

The 1991Maastricht Treaty on European Union incorporates ghecautionary

principle as both a legal obligation and requirdajective for environmental

M International treaties and agreements incorpagatie precautionary principle include the
1987 Montreal Protocol on Substances that DephetéOizone Layer, the third North Sea
Conference of 1990, the 1992 Rio Declaration onitenment and Development, the 1992 UN
Framework Convention on Climate Change, the 199adt&ht Treaty on European Union,
the 2000 Cartagena Protocol on Biosafety, and @04 Stockholm Convention on Persistent
Organic Pollutants. For a detailed history of deselopment of the precautionary principle in
the 20" century, see Harremoésal (2002).

12\WSSD Plan of Implementation, paragraphs 22 and 103

13 OSPAR Convention, Article 2(2)(a).
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policy*, and this was further amended by the 1997 Amsterdaeaty and

subsequent 2001 Treaty of Nice as follows:

‘Community policy [...] shall be based on the predangry
principle and on the principles that preventiveiactshould be
taken, that environmental damage should as a fribe rectified
at source and that the polluter should pay. Enwviremial
protection requirements must be integrated intodgf@nition and
implementation of other Community policies’.

The first introduction of the precautionary prifeipnto the global fisheries
regulatory agenda was in Article 6 of UNCLOS (tt893 Straddling and Highly
Migratory Fish Stocks Agreement), and this togethigh other features of the
Agreement can be viewed as the first introductiénaatruly environmental

dimension into international fisheries law (Freestcand Makuch, 1996 and
Freestone, 1999).

It is not entirely clear whether the precautiongiiyciple should be considered a
general principle of international law, with suféat state practice to support the
argument that it has emerged as a principle ofocusty international law. On
the one hand this may seem logical given its inm@fon into several
international environmental treaties and policy wWloents (Cameron, 2001;
Cameron and Abouchar, 1996), though there is mtilclear consensus on the
principle’s exact meaning in the international aréBands, 2003:272). In the
1998 WTO Beef Hormonecase® the EC invoked the principle to justify
prohibiting the import of beef with artificial homnes from the United States
and Canada. Although the EC argued that the mimeias already ‘a general
customary rule of international law or at leastemeayal principle of law,’ the
legal status of the precautionary principle wasmtbto be uncertain (Birnie and
Boyle, 2002:118) and while it has been acceptedChypada as an emerging
principle of international law, the United Statessidenied that it has any legal
status at all (Birnie and Boyle, 2002:118; San@93).

141991 Maastricht Treaty, Article 130r(2).
52001 Treaty of Nice, Article 174(2).
1 WTO Appellate Body. Measures Concerning Meat am&tProducts; 1998.
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The European Commission released a Communicatiothenprecautionary
principle in 2000, which stated that it had beengpessively consolidated in
international environmental law and consequentky/lteecome a ‘full-fledged and
general principle of international la#’. However this raises an interesting
guestion; while the principle can be seen as dacustomary international law,
why has it not been accepted as part of custonmdeynational environmental
law? Nevertheless, while the precautionary priecgnly applies explicitly with
regard to EC environmental policy, the Europeanrtsolhave endorsed its
application in relation to other policies, namelppic health (Scott, 2004¥.

3.2.1 Precaution and MPAs

No-Take Marine Protected Areas (NTMPASs) are consdea precautionary
approach to fisheries management, providing insgam the face of uncertainty
(Guénetteet al, 1998; Lauck, 1998; Jones, 2006a). There haen laefew
instances in recent years where closures and bawves leen implemented in
European waters, integrating environmental conceitisfisheries management
(Table 3.4). Prior to the Darwin Mounds closune agea extending 20,000 km
from North East Scotland to Northumberland was edosh 2000 to sand-eel
fishing under the auspices of the Birds Directias, a decline in sand-eel
populations appeared to be affecting puffin andivkitke populations, which
depend on sand-eels for food during their breedeagon. This area includes the
‘Wee Bankie’ off the Firth of Forth and hence ipptarly referred to under this
name. Though it began as a seasonal closurentieirie has been extended over
the past five years and it is expected that a cetafian on sand-eel fishing may
occur in the North Sea in the very near future amsdseel stocks have
plummeted. An analysis of ecosystem-based fishen@sagement in the North
East Atlantic (Fridet al., 2005) refers to the management of this fishery as
having an ecosystem objective (seabird populateaith), being precautionary
(as the link is not yet proven) and using kittiwakeeeding success as a

biological indicator of the ecosystem effects @& fishery.

" European Commission Communication on the PreasanyoPrinciple, COM 2000 (1), 2
February 2000, at page 10. Available on the Eureglasite: (europa.eu.int/eur-
lex/en/com/cnc/2000/com2000_0001en01.pdf).

18 For a detailed account of the precautionary ppiecbefore the European Courts, see Scott
(2004).
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Table 3.4 Recent examples of closures/bans whemvgonmental concerns
have been integrated into fisheries management

CLOSURE/BAN (SPECIES) AREA AFFECTED YEAR
‘Wee Bankie’ from NE Scotland tg 20,000 knf of North Sea 2000
Northumberland (Sand-eel fishing
EC Dirift-net ban EC waters (as of 2002), 2002
(cetaceans) including Baltic Sea (to begin

2007)
ICCAT Diriftnet ban Mediterranean Sea 2003
Darwin Mounds closure 1,380 knf of NE Atlantic 2003
(Lophelia pertuspa
FAO GFCM ban on Driftnets and | Mediterranean Sea 200%
demersal trawling below 1000m
UK Sea Bass Pair Trawl Ban UK territorial waters and 2005
(cetaceans) European waters (UK fishermen

only)
Azores, Madeira, and Canary Waters 100-200 nm offshore, 2005
Islands trawling ban (seamounts, | ban on use of nets and trawling
cold-water corals and hydrothermalear below 200m
vents)

(Adapted from De Santo and Jones, 2007a:10)

Another precautionary set of measures was takeantigcin European waters to
address driftnet fishing. An EC drift net ban (Rlagjion 1239/98% came into
effect in 2002, ten years after the United Natiomsratoriunf® on large scale
driftnets and covering all European waters exchptBRaltic Sea. A subsequent
Regulation (No. 812/2064 extended the ban into the Baltic and is to tdkece
in 2007. However compliance has been problematihenMediterranean, and in
2003 the International Commission for the Consémwatof Atlantic Tuna
(ICCAT) prohibited the use of driftnets for fishesi of large pelagic€. This

19 Commission Regulation (EC) No 1239/98 of 8 Jun@gl@mending Regulation (EC) No
894/97 laying down certain technical measuresHerdonservation of fisheries resources, OJ L
171, 17.06.1998, p.1.

2 United Nations General Assembly Resolutions 442222 December 1989) and 46/215 (of
20 December 1991) on Large-scale pelagic driftfisatng and its impact on the living marine
resources of the world’s oceans and seas. Avaifatnie the UNGA documents website:
(www.un.org/documents/resga.htm).

2L Commission Regulation (EC) No 812/2004 of 26 ApfiD4 laying down measures concerning
incidental catches of cetaceans in fisheries arehding Regulation (EC) No 88/98, OJ L 150,
30.04.2004, p.12.

2 International Commission for the Conservation dfAtic Tunas (ICCAT) Recommendation
03-04 relating to Mediterranean swordfish.
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was followed in 2005 by a recommendatibfrom the FAO General Fisheries
Commission for the Mediterranean (GFCM) that reited the ICCAT
prohibition and went a step further, banning bentrawling fishing methods at
depths below 1000m.

Despite these efforts, illegal driftnet fishing still occurring in the area,
according to NGOs who have been pressuring EC keshblinisters to address
loopholes in the Regulation that allow fishermen nwdify driftnets €.g.
affixing anchors to the nets) and continue to dsemt The driftnet ban is an
interesting example, as it is an issue that gadhart of media attention in the
1980s and 1990s, involves charismatic species asidetaceans, and yet the EC
Regulation alone has not been enough to contrelgall fishing in the
Mediterranean and regional fisheries organizatimnge stepped in to add further
prohibitions. Traditionally, the ‘burden of prodifas lain with those opposing an
activity to prove that it does not cause environtaedamage (Sands, 2003). A
fuller incorporation of the precautionary principieto European fishing
activities® would shift the burden of evidence to those cagyiut the activities
to prove that such activities will not cause hammwhich case something like

the UK’s proposal for a pair-trawl ban might be solered more positively.

The waters around the Azores, Madeira and Candapds, known to possess
several deep water habitats, were protected framlitrg in 1995 by a special
access regime defined in Council Regulation 2027795 his Regulation was
repealed in 2003 by Regulation 1954/2808also known as the Western Waters
Regulation). On 8 July 2004 the European Couffitdt Instance rejected the
Azores’ request to suspend parts of the Westerrei&/&egulation, which would
allow the EU fishing fleet access to Azorean watersveen 100-200nm as of 1
August 2004. A campaign by two Azorean NGOs, W\@BFeenpeace and Seas

2 FAO General Fisheries Commission for the Meditezean (GFCM) Recommendation
GFCM/2005/3 on the management of certain fishaexigdoiting demersal and deepwater
species.

24 As called for byjnter alia, Laucket al (1998), the RCEP (2004) and Jones (2006a).

% Regulation (EC) No. 2027/95 of 15 June 1995 efstiainlg a system for the management of
fishing effort relating to certain Community fisgimreas and resources, OJ L199 24.08.1995,
p.1.

% Council Regulation 1954/2003 of 4 November 2003tenmanagement of the fishing effort
relating to certain Community fishing areas anduveses, OJ L289 07.11.2003, p.1.
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At Risk asked the Court to suspend the Council Reigm until its legality could

be proved, a process that could have taken updoyears. The Court rejected
the request as it was not convinced of the urgémt¢stke measures to protect the
area. In particular, the Court did not think timvieonmental concerns balanced

the effect a suspension would have on EU fishermen.

The Seas At Risk, WWF and Greenpeace campaignnc@atiand on 16 August
2004 the EC proposed temporary protective meaSufes deep-sea corals
around the Azores, Madeira and the Canary islantklong-term rules could be
established. A long-term plan for a ban was talieBebruary 20042 but its
progress through the Council and European Parliam&s delayed by the
European Elections, thus temporary measures werénpplace to protect the
area from trawling gear in the interim. In SeptemB005, the permanent 5an
on the use of ‘any gillnet, entangling net or traehmet at depths greater than
200 metres and any bottom trawl or similar towets mperating in contact’ with
the seabed around Madeira, the Azores and the £#lands came into effect.
This closure represents the second cold-water ctoalire in the EC, following
the Darwin Mounds MPA discussed in detail in Chapte(though it did not

involve the same use of the revised CFP emergdosuyre provisions).

Applying a precautionary approach to the marineirenment is inherently
difficult due to the physically complex and higldgaptive nature of the marine
environment itself. The next section goes into sametail on approaches to

managing complex ecosystems.

3.3 COMPLEX ADAPTIVE SYSTEMS
As outlined by Jones (2001), compared with tena@ssystems, the marine

environment has several attributes that pose cigdke for designing protected

27 Commission Proposal for protection of coral reefsund Azores, Madeira and Canary Islands
and changes to North Sea Haddock rules, IP/04/1B3%sels, 16 August 2004.

% proposal for a Council Regulation amending EC Retin No 850/98 as regards the
protection of deep-water coral reefs from the effed trawling in certain areas of the Atlantic
Ocean, COM(2004) 58 final, 03.02.2004.

9 Council Regulation (EC) No. 1568/2005 of 20 Sepiter 2005 amending Regulation (EC)
No. 850/98 as regards the protection of deep-wateai reefs from the effects of fishing in
certain areas of the Atlantic Ocean, OJ L252, 22035, p.2.
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areas. From an ecological perspective, marineyst&®s tend to encompass
large spatial scales, with less definable boundatiiean their terrestrial
counterparts. Areas that are spatially separatedofien functionally inter-
connected due to the three-dimensional natureeofrthrine environment. There
is also a high degree of variability in marine syss$, with non-linear population
dynamics €.g, unpredictable rises and crashes) occurring assaltrof both
natural and man-made causes. From a managemespepgve, marine
ecosystems are generally in a more ‘natural’ stage conserved terrestrial
habitats, which are often the subject of posititernvention iie. the management
of marine areas is more likely to involve avoidimgervention). At the same
time, however, the scientific knowledge base fdaal@sshing effective MPAs is
poor compared with terrestrial areas, and the cemplature of the marine
environment poses challenges to establishing tgeifsiance and causes of
observed anthropogenic impacts. Marine systemslare often subject to the
effects of multiple users within a given area, agdie to the three-dimensional

nature of the marine environment.

Recent studies in both the social and natural serhave addressed the
dynamic nature of ecosystems @asnplex adaptive systeni@/ilson, 2006 and
2002; Olssoret al, 2004; Hartvigseret al, 1998; Levin 1998; Milne, 1998;
Holling, 1987). In complex adaptive systems (CA$stterns at higher levels
emerge from localized interactions and selecti@tgsses acting at lower scales,
and these systems are characterized by havingneanlrelationships operating
at diverse scales of space, time and organizaticapécity (Levin, 2002 and
1998). CASs are also characterized by a capacitgetf-organize or adapt
without outside influence (Mahaet al, 2007).

It can be argued that approaches to establishimgrgmg institutions in the
marine environment to date have incorporated ‘ay vearticular and
inappropriate scientific conception of the oceaiViléon, 2002:327) that
assumes more control over natural processes théasible, resulting in the
creation of dysfunctional management institutioAstecent analysis of fisheries
as CASs (Mahoret al, 2007) suggests that enabling adaptation in both

governance and opportunity-taking is the approaastniikely to result in
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improved management of fisheries systems, espgdraltmall-scale fisheries.
Social and ecological systems behave in non-liveays and act as strongly
coupled, complex and evolving integrated systenmgrefore management
approaches that build resilience can sustain secubgical systems in

situations of surprise, unpredictability and compie(Folkeet al, 2002).

3.3.1 Ecosystem resilience and adaptive co-manag@m

Resiliencas a measure of the magnitude of disturbance asystam can absorb
without slowly degrading or unexpectedly flippinga alternate states (Hughes
et al, 2005; Folkeet al, 2004; Walkeret al, 2004; Pimm, 1984; Holling, 1973).
The more resilient a natural system, the betterippga it is to adapt to
disturbances without losing its overall functioResilience in ecological systems
is not easily observed, and there is some debateusuling the relationship
between the diversity of ecosystems and theirieesié (Adger, 2000; Naemet
al., 1994; Pimm 1984). Logically, resilience shoulel &ssociated with high
species diversity, which allows for adaptation aedrning, i.e. a higher
evolutionary capacity. However, Costaretaal (1995) argue that coastal and
estuarine ecosystems, which exhibit low speciesrdity (due to their exposure
to periodic physical changes and the high mobibfytheir organisms) are
actually highly resilient due to the high levels foihctional diversity found
within these ecosystems. For deep-sea speciesgvieowcertain life history
characteristics set them apart from other marirstesys, such as their extreme
longevity, late age of maturity, slow growth an/lecundity. Deep-sea species
also tend to aggregate around fixed topographitufes, such as seamounts or
cold-water coral reefs, and are notably unprodecthighly vulnerable to over-
fishing and have potentially little resilience teeo-exploitation (Koslowet al,
2000).

As both natural and social systems behave in neatjn complex ways,
theoretical work on sustainable development hagdent years focused on the
coupling of social-ecological systems and calls &afaptive capacity and
collaborative management (or co-management) inakogstitutions to build
resilience (Ostronet al, 2002;Folke et al, 2002, 2004 and 2005; Carlsson and
Berkes, 2005; Hughest al, 2005; Koontz and Thomas, 2006). Adger (2000)
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argues that while the meaning and measurementc@l gesilience is debated, it
is important to explore this debate as both anagyabf how societies work,
drawing on the ecological concept, and as a meaegpdoring how social and
ecological resilience are linked.

Incorporating resilience in the design of sociadtitntions has been termed
adaptive co-managemente. management that builds resilience and sustains
social-ecological systems in the face of surpusgredictability and complexity
(Folke et al, 2002). The more complex and fragile the ecosygter instance,
the deep sea), the more difficult yet importans ito maintain its resilience, and
to design governing institutions with ingrainedxflality and hierarchical levels
of organization. Active adaptive management west fntroduced into fisheries
by Walters and Hilborn (1978 and 1976), as a méamnaddressing uncertainty,
i.e.implementing a precautionary approach. Adaptpg@aches are a means of
improving management given uncertainties, as thegrporate active learning,
planning, evaluation and judgment about the soc@memic-ecological
environment and the effects of institutional demismaking (Grafton and
Kompas, 2005).

A good example of the complex decision-making reggliin the setting-up of
marine reserves is given by Grafton and Kompas5pa®o provide six general
steps for this process, illustrated in Figure 2. This scheme incorporates a
decision, learning and feedback loop for marinemes design and provide for
stakeholder involvement at each stage of the psocdde first step involves
setting measurable objectives and goals for theldpment of a marine reserve.
The second step is a socio-economic-ecologicalesysippraisal, examining
ecological drivers of the system, the key econob®oefits derived from the
system, the effectiveness of the current and pamtagement scheme, and
determining base-level indicators to judge the atifeness of reserves in
improving management goals. The third step regqudexision makers to consult
with stakeholders in the selection of appropriateicseconomic-ecological
criteria to be used to evaluate the objectivedhefreserve, in preparation for the
next step. The fourth step concerns decision-ngafegarding the size, number,

duration and location of marine reserves. Thén fitep involves a peer and
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stakeholder review of the reserve design decisiaken in the previous steps.
The sixth and final step requires that manageilsedgtiearn and experiment so

as to have better designated reserves that medéetimed goals.

While this framework does not guarantee that alhaggment objectives are
realized, it offers a systematic decision-makingcpss to better design marine

reserves in the face of uncertainties (Graftontkaowhpas, 2005:476).

Figure 3.1 Steps for active and adaptive managemehmarine reserves for
fishery purposes

STEP 1
Prioritise and quantify <
management goals

STEP 2
Socio-economic-ecological
system appraisal

A

STEP 3
Choose and apply ecologicag
and socio-economic criterid

STEP 4
Socio-economic-ecological
system appraisal

A

Feedback and Adjustmen
Stakeholder Participation

STEP 5
Stakeholder and peer revie

<A

STEP 6

Active learning, <

experimentation and
evaluation

(Adapted from Grafton and Kompas, 2005:474)
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There is a growing recognition that understandimgdocial, legal and economic
aspects of resource management is insufficient gohieving sustainable
outcomes unless coupled with a deep understandiegadogy (Hughest al,
2005). With the adoption of the Convention on Bgtal Diversity (CBD,
outlined in Chapter 2, section 2.2.3), managing #mvironment in an
ecologically sustainable manner has shifter frormdean option to a legal
requirement. The next section explores the ideanofecosystem approach’ to
environmental management and its implication fa& tesignation of offshore
MPAs.

3.4 TOWARDS AN ECOSYSTEM APPROACH

Although the word ‘ecosystem’ was first introduceg Sir Alfred George
Tansley in 1935, concepts of the hierarchical awmgion of individuals,
populations, communities and the functional conpbast between living
organisms and the environment date back to thel@fictentury (Christenseet
al., 1996:670). Tansley (1935:299) defined an ecesysts ‘a biotic assemblage
and its associated physical environment in a sipgedpace’. The basic
connotations of this definition have not changegdni$icantly since as, for
example, Article 2 of the CBD defines an ecosystmmia dynamic complex of
plant, animal and micro-organism communities arair thon-living environment

interacting as a functional unit’.

The ecosystem approach coné®phoves beyond a species-based approach to
conservation, which assumes that the species ublgcare already identified.
An ecosystem-based approach aims to address tisergation of all species in
an ecosystem, including those not yet known (Walké®5). It has also been
defined as a comprehensive, science-based apptoatife conservation and
management of environmental resources (Wang, 28D4:Fhe §' Conference

of Parties (COP) to the CBD interpreted the ec@sysdpproach as a strategy for
the integrated management of natural resourcesettpaitably promotes both

conservation and utilization, focusing on ‘levefd@logical organization which

% The term ‘ecosystem approach’ originated in th@0k9 but was first formally recognized
during the 1992 UN Conference on the Environmedt@avelopment (UNCED) in Rio de
Janiero, where it became a key pillar of the Cotigaron Biological Diversity (CBD,
discussed earlier in the thesis, at Chapter 2iose2t2.3).
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encompass the essential processes, functions terddtions among organisms
and their environment’. It recognizes that humaresan integral component of
ecosystems, and also takes adaptive measuresltaitteacological complexity
and adopts the precautionary principle (Wang, 24BM:

Incorporating an ecosystem-based approach to meoimgervation and fisheries
management has been espoused by most of the cmmger@nd legislation

dealing with marine nature conservation and figgemanagement in the North
East Atlantic set out in Chapter 2. Laffoletyal. (2004) outline key elements of
the ecosystem approach, including deliverablesitfoadoption in marine and
coastal environments in the UK and Europe.(improving environmental,

economic, social, spatial, temporal, scientific amtitutional coherence). Some
specific mechanisms have recently been put forvearaneans for ensuring an
ecosystem approach to marine conservation in Europ&ese include the
establishment of Regional Advisory Councils (RAGsyler the revised CFP and
a Marine Spatial Planning (MSP) framework withire ttleveloping UK Marine

Bill. These initiatives are briefly outlined belpwnd discussed further within

the context of interviewee responses later in hiesis.

3.4.1 Regional Advisory Councils (RACs)

Following the reform of the CFP (described abov€imapter 2, section 2.4.3.2),
six Regional Advisory Councils (RACS)were established in 2004 with the
purpose of increasing stakeholder participatiome RACs have been designed
as a mechanism for more regionally sensitive mamagé and for implementing
an ecosystem approach, but it still too early tovghether the RACs will live up

to the high expectations set upon them.

Critics of RACs guestion their ability to make amal impact on the centralized
decision-making of Brussels or to improve the dyabf decision making.
Opinions that come out of the RACs are not bindihgs there is a risk that
they may be perceived as nothing more than ‘talkemgps’ without real

influence. The six RACs may not adequately repreggiropean biodiversity

%1 The six RACs are divided among the following afisases: the Baltic, Mediterranean and
North Seas, North-West Waters, South-West Watatpatagic fish stocks. As of April 2007,
four of them are in place (North Sea, Pelagic, N\&t&¥s and Baltic).
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and given the large geographic regions covered agh eRAC, gaining
stakeholder cooperation on an international scale likely prove difficult.
Even though they were established to help idemfyys for establishing
sustainable fisheries, decisions on Total Allowabkches (TACs) and quotas

remain with the Council of Fisheries Ministers.

3.4.2 Marine Spatial Planning (MSP)

The concept of Marine Spatial Planning (MSP) has rdots in the 1999
European Spatial Development Perspective, whichgtgoto make planning
more than the land use regulation of individual NbemStates (Slater, 2004). A
non-binding document approved by the Informal CdusicEuropean Ministers

of Spatial Planning of the European Commission, Begspective aimed to
provide an integrated, multi-sectoral and indicatistrategy for spatial
development? Six key issues relevant to applying a spatial agement

approach to the marine environment include: (i) thge of activities to be
regulated by the planning system; (ii) the forméttioe spatial plan; (iii)

jurisdiction and areas of control by the planningharities; (iv) the role and
relationship of MSP with strategic environmentasessment; (v) the role for
NGOs and members of the public; and (vi) enforcen(@®later, 2004).

The MSP framework proposed in the draft UK Marind B still developing
(see Chapter 2, section 2.5.4). DEFRA has comamssi a consortium of
environmental consulting groups to research optioies developing,
implementing and managing MSP planning in the ¥Kalthough it has not yet
been finalized, the UK’s MSP framework is worth riening here within the
context of an ecosystem approach to marine consenyas it will aim to work

across sectors and give a geographic context ichMim make decisions about

%2 The European Spatial Development Perspectivesitiadle online:
(//lec.europa.eu/regional_policy/sources/docoffit¢al/reports/som_en.htm).

% The consultants working with DEFRA on MSP are AR®PnTerence O'Rourke, Risk &
Policy Analysts, Geotek, Hartley Anderson and Caldgianagement for Sustainability.
Further information on their preliminary work isalable online:
(//mspp.abpmer.co.uk/mspp/index.asp).
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the use of resources, development, conservation thed management of

activities in the marine environmetit.

The UK’'s MSP framework will be made statutory asdintended to improve
planning and management for industry and consemafollowing the model

currently used for land use planning under the 2B@éning and Compulsory
Purchase Act. Given the UK’s commitment underriméonal and regional
conventions discussed earlier in the thesis andhligation under the Habitats
Directive to develop the Natura 2000 network ol2@nm, the developing MSP
framework may help facilitate the development of regpresentative and
ecologically coherent MPA network. On the Européawel, the developing

European Marine Thematic Strategy mentioned eari¢he thesis (Chapter 2,
section 2.4.4.2) also aims to develop a cross-sdctoanagement framework,
addressing the integration of nature protection suess and the various

activities impacting on the marine environmentJudng spatial planning.

The aforementioned consortium of environmental atiimg groups assembled
by DEFRA has undertaken a detailed anafysi§international experiences with
MSP, from Australia, New Zealand and Fiji, to th8 &@nd the Philippines. One
of the key findings of this review is that manytbe initiatives are effectively
still in the implementation phase and many of trecfical issues associated with
MSP are still being worked through. In additidme waters around the UK may
be more intensively used by people than in soméefcomparative studies,
which will pose further challenges to implementindSP effectively.
Nevertheless, stakeholder engagement is considarekey part of plan
production, acceptance and successful implementatithe role of RACs and
MSP in addressing an ecosystem approach (inclustisgeholder engagement)
within the UK and European waters, as perceiveddifferent perspectives
incorporated in the interviews undertaken by thissts, is explored later (see
Chapter 7).

3 WWEF and the Wildlife Trusts Joint Marine Programmitarine update 55 Newsletter, June
2004.
% Supra note 33.
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Wilson (2006:9) emphasizes that a successful tiansto ecosystem-based
management requires institutions in tune with fee#tbabout the impact of
human activities, something that is best achieved hlaving multi-scale
institutions whose organization mirrors the completure of the ecosystem
being addressed. The institutional framework ra@h¢vto the implementation of
offshore MPAs outlined in Chapter 2 did not evoligh an ecosystem-approach
as a target; rather this priority has evolved aslssequent objective. That is not
to say that applying an ecosystem approach in tlene environment is
unattainable, however. Rather, the role of sciangeolicy-making provides a
key vehicle for implementing the approach, wherstiiational capacity may

seem limited.

3.5 THE ROLE OF SCIENCE IN ENVIRONMENTAL DECISION-M AKING
Environmental policy decisions ‘nearly always hawebe made on the basis of
imperfect information about the problem itself ardthe impact of alternative
options’ (Underdal, 2000:4). Studies of the relaship between science and
politics generally focus along two paths of reskathe ‘nature of the problem’
versus ‘problem-solving capacity’. With regard ttee nature of the problem
being addressed, conventional wisdom would argaesbme problems are less
complicated or more politically benign than otheasd hence easier to solve.
Problem-solving capacity, in contrast, is an elasand complex concept, posing
both intellectual and political challenges. Ireetually, the challenge is to
identify and diagnose problems and come up witbo#iffe response measures.
Politically, the challenge lies in mobilizing a gy of states or other actors to
undertake collective action in pursuit of an efieetsolution (Underdal, 2000:2).
Consequently, transforming scientific knowledgeoinpremises for policy

decisions lies at the interface between theseeagdis.

Utilizing a precautionary approach requires relyonmg tentative information at
least as much as what is ‘known’, and the quediemomes how much and what
kind of knowledge is needed. Table 3.5 outlinesiesckey characteristics of
scientific knowledge that affect its impact on eommental regimes. Drawn
from the varied success of several case studisstaible shows quite clearly that

the role of scientific input in environmental decis making is affected by
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consensus, the feasibility of a solution (or ‘ciurehe relative impact of the
environmental issue in question (both time-wise andhe public and global
sphere), the political climate, and the strengththe institutions designed to
address the environmental threat. An often-citeath®le of a successful regime
that benefited from strong science is the Viennaaveation and Montreal
Protocol on Ozone Layer Depletion (see sectiorR3above). Not only was the
science considered decisive, a solution was readipilable, i.e. the
development of alternatives to chlorofluorocarb@@BCs).

Table 3.5 Conditions affecting the impact of scidific inputs

Impact likely to be strong Impact likely to be weak
Definite or at least consensual Tentative or contested hypothesis
conclusion
Feasible ‘cure’ available ‘Cure’ unclear or notdide
Effects close in time Effects remote

Problem affecting social centre of Problem affecting periphery only
society

Problem developing rapidly and Problem developing slowly and
surprisingly according to expectations

Effects experienced by, or at least | Effects not (yet) experienced by, or
visible to, the public visible to, the public

Political conflict: low Political conflict: high

Issue linkage: none or on substantive Tactical issue linkage: issue

merits only contamination

Institutionalized setting, iterative Not yet institutionalizedad hoc
decision-making decision-making

(From Underdal, 1989:259)

With regard to marine fisheries, the challenge ainopg knowledge about a
complex system is further complicated by commuicatifficulties. The use
of excessively technical language reduces thetwlufi scientists to convey to
industry and managers a clear picture of the bioddgconsequences of
management proposals (Stokke and Coffey, 2004).Ridddan (2004:239)
argues that few environmental scientists have secemough perspective on the
political process to be fully able to link the twamd there is a need for a more
politicized science to emerge from the interlockofgscience and the political
context. This move towards a ‘sustainability scenaims to include relevant

stakeholders into the adaptive implementation ofirenmental science, and
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although several partnerships between user graoghsstry and the public have

emerged, it has not yet gained wide prominence i@¢an, 2004:239).

As discussed later in the thesis, the Darwin Mouaiad pair-trawl ban policy
processes demonstrate that it is not just the tyuaiiithe science that matters to
decision-makers, but also the origin of the knogkedself,i.e. ‘whose science’.
As Underdal (2000:6) observes, ‘decision makerscally have multiple and
sometimes conflicting concerns and objectives, safevhich can be quite
remote from those enshrined in their official roleAs a result, they may turn to
science in search of selective arguments for postinto which they are already

deeply entrenched, rather than seeking the absolite

As outlined by Skodvin and Underdal (2000), thealdeelationship between
science and policy is one where knowledge is comecated undistorted to
decision-makers who then utilize it as factual pea® for policy decisions. In
practice, however, this relationship can be jeogadiby two factors. First, the
mechanism by which it produces knowledge may beaired (.e. the objectivity
of the scientific method may be compromised). Aedond, when science is
used by one side in a political conflict, the oppgsside may try to undermine
its validity and/or question the competence ancdegnty of the scientists
involved (Skodvin and Underdal, 2000:29).

In short, science and politics constitute quiteasafe entities. Skodvin and
Underdal (2000) argue that the transformation séagch-based knowledge into
premises for policy decisions must provide an énéged, consensual and user-
relevant interpretation of the policy implicatiorsf the science, without
distorting the knowledge itself or impairing theagtices through which it is
produced or maintained.

The discussion earlier in this chapter on effectegvironmental regimes
addresses the role of institutional design. Thisaikey requirement for the
proper utilization of science in policy-making, yetl-world practice shows that
it is not necessarily enough to ensure a positiieane. External political

factors and pressure on decision-makers must alsakien into account. As will
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become evident later in the thesis, legal appraabétremarine conservation that
work in some cases are less successful in otheesuét not only of the different

science and situations, but also the political essanvolved.

CONCLUSION

The theoretical framework outlined in this chagtas aimed to explore the key
issues related to designating and implementing cefle environmental
conservation measures offshore. While the extensody of research that has
addressed the design of effective regimes provadeseful frame of reference
for evaluating the potential success of environmlenitiatives, at the same time
it is difficult to apply lessons learned betweeffatent cases. This difficulty is
due primarily to the role of players in the progemsd the different challenges

posed by environmental and social factors.

The role of science in the political process isey kssue for implementing
precautionary approaches towards the ‘ecosystenroa@p ingrained in
legislation on marine nature conservation, andbenvin Mounds closure and
attempted pair-trawl ban illustrate some strengting weaknesses that should be
addressed in the regime management framework clyreieveloping for
offshore MPAs. In exploring the subsequent caselysichapters, there are
several issues that should be kept in mind: (i) l&/the Darwin Mounds has
been considered a successful example of offshoremenaonservation, does it
constitute a first step towards an effective reg@imédii) Is offshore marine
conservation following a precautionary approachyexgiired under European
legislation? (iii) What role did science play imetsuccess/failure of the policy

processes in each of these case studies?

It is worth reiterating that the legislative bifaton between nature conservation
and fisheries management in Europe outlined in @nap plays an important
role in understanding the different outcomes ofdhge studies examined in this
analysis. The next chapter details the methodokmgployed in the empirical

analysis, and provides a brief introduction togbbsequent case study chapters.
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A

METHODOLOGY AND INTRODUCTION TO THE CASE STUDIES

“Let us take off the spectacles that show us tlaeleWws of things
instead of the things themselves” (Olaus Wornf @@ntury Naturalist)

OVERVIEW

This chapter sets out the methodology undertakeharthesis. An overview of
its three-tiered interdisciplinary approach is pded, namely combining a
detailed legal analysis with semi-structured inms and participant
observation at relevant workshops and conferencesEaropean marine

environmental issues.

4.1 THEORETICAL RATIONALE

This project was conducted within the DepartmenGebgraphy from 2003 to
2007, co-supervised by the Faculty of Laws. Thaaboration was decided
from the start of the PhD, as the project aime@xplore not only the human
element responsible for the designation of the Uif& offshore MPA but also

how this and future offshore designations woulceratt within the global,

regional and UK legal environment. As the thesisgpessed, having a strong
legal component in the PhD research proved to keyaelement, as new ECJ
judgments emerged that helped clarify the potewnjglortunities and challenges

to offshore marine conservation.

As my previous research background involved both tatural and social
sciences, | decided to take an interdisciplinargragch when developing my
theoretical framework and methodology. As detaifethe previous chapter, the
theoretical framework entailed exploring the enmirental regime political
science literature, as well as theories relatechamaging complex ecosystems,
such as the marine environment, and policy impbeat of the precautionary

principle and ecosystem approach. A theoreticalyais of the developing
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regime for offshore MPAs leaves some unansweredtmuns, however. In order
to elucidate the reasons why the Darwin Moundsucksvorked while the UK’s
attempt to ban pair-trawling for sea bass was sessessful, accessing personal
histories and perspectives through a program of-seorctured interviews and
participant observation opportunities proved totte most viable method for

ascertaining the opportunities and challengesdal#veloping regime.

The methodological rationale of this study refletis interdisciplinary nature of
the issues examined. This involved combining threthods: a detailed legal
analysis, semi-structured interviews, and partiipEbservation at regional and
international conferences on marine conservatidme preliminary legal analysis
was conducted from October 2003 to January 200%nwthe upgrade from
MPhil to PhD candidacy was completed. Semi-stmectuinterviews with
relevant stakeholders and players in the procegsngiland and Scotland were
conducted in person and over the phone from Decer®@4 to July 2006.
Throughout the PhD, | participated in several Calagtutures meetings
organized by Coastal Management for Sustainabilifhese conferences and
workshops are the primary forums for discussingimesand coastal issues in the
UK, and involve the participation of regulatoryeusnd NGO actors. Table 4.1
outlines the schedule of the PhD.

Table 4.1 Schedule of PhD

DATE ACTIONS/OUTPUTS

Year | Preliminary legal analysis, literature review
(2003 — 2004) | Informational interviews

Year I Upgrade to PhD candidacy

(2004 - 2005) Continuation of interviews and legal analysis

Participant observation opportunities

Year Il Presented preliminary results at t¢lBternational
(2005 — 2006) | Symposium on Deep-Sea Corals, Miami, USA
Continuation of interviews and transcription, aiséyof data

Continued participant observation and legal analysi

Published two articles in academic journals

Year IV Continued participant observation
(2006 — 2007)

Write-up of thesis (submitted September 2007)
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The research methodology can be viewed schematieal a triangulation
approach, illustrated below in Figure 4.1, whergeital results were evaluated
in the context of both published and non-publistiestature. Triangulation
refers to the use of multiple techniques to teseaech questions (Jackson,
1999). Using a combination of sources of evidemteconjunction with
interview material i(e. triangulation) allows for the production of vahiddings
(Cochrane, 1998).

Figure 4.1 Triangulation research methodology amach undertaken in the
thesis

Empirical work
(interviews, participant observation)

Published literature Grey literature
(articles, books, laws, (institutional reports,
published opinions, etc.) conference papers, etc.)

The following section goes into some detail on estelge of the methodology,
from the legal analysis and literature review t@ timterview process and

empirical analysis, as well as concurrent particibservation opportunities.
4.2 METHODOLOGY
4.2.1 Legal analysis

The legal analysis examined global, European anddgislation most relevant
to the development of offshore MPAs. The resultthis undertaking are given
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in Chapter 2. It is worth mentioning that a dedilexamination of the
development of the Habitats Directive with respedot offshore marine
conservation was undertaken, as such an analysisnba been previously
published in the relevant literature. The resaftshe literature review of non-
legal sources,e. from the social and natural sciences, are outlingdhapter 3,
within the theoretical framework. The initial litdure and legal analysis helped
frame the interview process by (i) identifying patially desirable interviewees,
and (ii) providing enough background to conducteligent interviews’ and
resulting in data, theory and facts as resourceprftblem and solution analysis
(Weimer and Vining, 2005:321).

Throughout the PhD, a concerted effort was mad&etp up to date with
relevant literature and legal developments. Mesthiprat the University of
London Institute for Advanced Legal Studies (IAL®as obtained, and this
library, in combination with the University Collegeondon (UCL) Science
Library and its online resources, provided valuabl@rmation and access to
international, European and UK legal materials lfiotprint and electronically).
Several electronic journals were checked perioljidal relevant articles on the
issues examined by this thesis. In addition, feetsearches were undertaken
on legal databases to gain information relevanth® case law in question
(primarily related to the Habitats Directive ane tBommon Fisheries Policy).
These databases included Lexis-Nexis and WestlaywadKvell as more general
searches on the Web of Science database, whicldptbaccess to works in the

social and natural sciences.

4.2.2 Semi-structured interviews

Unstructured or semi-structured interviews can ieeved as ‘conversations with
a purpose’ (Valentine, 1997), designed to take avesational, fluid form
whereby each interview varies according to thera#is, experiences and views
of the interviewee. The interviewer has a numbeissues to be addressed to
help uncover the interviewee’'s views. However, ikenlmore structured
approaches such as questionnaires, semi-strugtiszdiews allow further room

for the interviewees to express themselves, and itherviewer has the
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opportunity to ask the same questions in diffeveggs in order to explore issues
more fully. This format also allows the interviesvéo provide additional
information that the interviewer may not have apated, and each interview is
unique. In contrast to structured interviews, Whiicvolve tight control over the
format of the questions and answers, semi-strugtunéerviews allow the
interviewer to be more flexible in terms of the erdn which topics are
addressed, and they allow the interviewee to devéeleas and speak more

widely on the issues being discussed (Denscoml$8)19

The researcher brings a list of questions or fapgcific topics to be covered,
often referred to as an ‘interview guide’, but theerviewee has a great deal of
leeway in how to reply (Bryman, 2001:314). Quessianay not follow in the
exact order outlined in the researcher’s guide, additional questions may also
be added as the researcher picks up on thingsifiddnby the interviewee.
Overall, however, an effort is made to use simiarding between interviews

and to cover the same topics.

For the purposes of this study, interviewing was iost appropriate means for
gathering inside information about a policy processrently evolving and

charting new territory. As | already had a faidgar focus on my topic, semi-
structured interviews were the most appropriatehotto use ‘so that more
specific issues’ could be addressed (Bryman 20®).:3Effort was made not to
bias interviewees’ responses, by allowing thempeak at length without too
much prompting and without overtly forcing the dtien of the conversation.
The interview process was flexible, and allowedtfer emphasis to be on how

the interviewees framed and understood issues\aerds

Conversations were recorded with the interview@esimission, and transcribed
soon after the meeting in order to create as atzumarecord as possible.
Transcription required approximately 4-5 hours arkvper hour of recording
and was completed as soon as possible after teeview. Most interviews
lasted approximately one hour. In cases wherervietwees were not

comfortable with being recorded, only notes werkema and these were
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transcribed, reviewed and added to (from memorynheaiately following the
interview. In all cases, interviewees were reasstinat their opinions would be

kept anonymous.

Interviews were conducted with 41 representativesmf the following
communities: Regulatoryi.€. government and agencies), Usars. pil and gas
industry and fishing associations), Epistemie.(academics/experts), Legal
experts and representatives from NGOs. | first@egapghed people based on their
relevance to the Darwin Mounds closure.({the key players in the process). As
time progressed, and my understanding of the isgums, | approached more
people based on recommendations from other inteeds, a process referred to
as ‘snowballing’ (Valentine, 1997). My list of daats increased from both
personal recommendations and my exploration of@levant literature, and was
maintained in an Excel spreadsheet, color codedrdicy to interviewee ‘type’
and whether they had agreed to participate in tbgegt. In-person interviews
were conducted at the interviewee’s place of wakith the exception of
interviews conducted at international conferenedsch occurred on the side of

the meeting.

Not every person contacted replied to my interviewquest or agreed to
participate (out of 60 invitations made, 41 indivads participated). One
perspective that is not included in the thesisa assult, is that of the Directorate
General (DG) for Environment in the European Consiois. While | was able
to speak with a representative from DG Fisheried Btaritime Affairs, my

invitations to several representatives from DG Eswinent went unanswered.
This seems likely to be due to the fact that DG iEemwent is arguably over-
worked and under-staffed in comparison with DG €&isds, an issue that is

discussed later in the thesis (see Chapter 6).

A sample letter of introduction is given in Appexdi As the PhD addressed
institutional and policy-making issues, | focused interviewing representative
authorities rather than individual stakeholderdiug, for example, | spoke with

fishing industry representatives rather than apgrivey individual fishermen.
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Quotations are provided in the thesis in orderlligstrate perspectives. As
interviewees were assured of anonymity during theerview process, any
relevant quotations used in this thesis refer thviduals in a random number

order under the codes given in Table 4.2:

Table 4.2 Interviewee codes within the thesis

CODE FOR QUOTATIONS SECTOR
RC Regulatory Community
EC Epistemic Community
UCF User Community, Fisheries
UCI User Community, Industry (oil and gas)
NGO Non-Governmental Organization
LC Legal Community

So, for example, a quotation from a member of #gulatory community is
followed by the citation ‘[RC-01] in the text ofhé thesis. In this way,
interviewees are not individually identifiable atiteir anonymity is preserved.
Within the thesis, direct quotations from intervemg are italicized, while
guotations from literature and legal sources ate i@r interviewee quotations,
shorter phrases are left within the text, while gen quotations are in

subparagraphs and indented.

Between December 2004 and July 2006, 42 intervieare conducted in person
or over the telephone (one interviewee was inter@getwice). Table 4.3 lists
interviewees’ affiliations and the schedule of mtews is given in Table 4.4. A
progressive pattern was followed in the developnoérihe interview schedule.
Early interviews were more ‘informational’ and prded a broad background on
the history of the Darwin Mounds’ discovery andstiee, as well as the names of
additional contacts and institutions to pursueerg\effort was made to maintain
the same level of integrity in interview technigieom interviewee to
interviewee, and between in-person and telephoterviews. In all cases,
interviews were conducted in a professional marared interviewees were
assured that their views would be kept confiderdiatl any quotations used

would be kept anonymous.
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Table 4.3 Interviewee affiliations

SECTOR INTERVIEWEES
Regulatory Department for Environment, Food and Rural Affairs
Community (DEFRA)

English Nature

EC Directorate General for Fisheries and Maritime
Affairs (DG Fisheries)

Joint Nature Conservation Committee (JNCC)

North East Atlantic Fisheries Commission (NEAFC)

Scottish Executive Environment and Rural Affairs
Department (SEERAD)

Scottish Fisheries Protection Agency (SFPA)

User Community - National Federation of Fishermen’s Organisations
Fisheries (NFFO)

Scottish Fishermen'’s Federation (SFF)
User Community - AFEN (Atlantic Frontier Environment Network)
Industry

DTI (Department for Trade and Industry)

UKOOA (UK Offshore Operators Association)

Epistemic Community| British Antarctic Survey (BAS)

Coastal Management for Sustainability (CMS)

Fisheries Research Services (FRS)

Int’l Council for the Exploration of the Sea (ICES

IUCN (World Conservation Union)

London School of Economics and Political Science
(LSE)

Marine Biological Association (MBA)

National Oceanography Centre, Southampton (NOCS)

Scottish Association for Marine Science (SAMS)

University College Cork

University of Oslo

University of Plymouth

NGO Community British Ecological Society (BES)

Greenpeace

Institute for European Environmental Policy (IEEP)

Oceana

Royal Society for the Protection of Birds (RSPB)

WWEF

Legal Community 39 Essex

Fenners Chambers

University College London

University of Wales, Bangor
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Table 4.4 Interview schedule

LOCATION DATE INSTITUTION TAPED TYPE
OF
INTERVIEW
Southampton| 8/12/04 NOCS No In persgn
London 24/3/05 MBA No In person
Cambridge | 9/5/05 BAS No In person
Peterborough| 17/5/05| JNCC Yes In person
London 18/5/05 JNCC Yes In person
London 20/5/05 IEEP Yes In person
London 15/1/05 University of Plymouth Yes In persan
Cambridge | 23/6/05 Fenners Chambers NO In person
London 6/7/05 DEFRA Yes In person
Aberdeen 15/8/05 SFF Yes In persgn
Aberdeen 16/8/05 | AFEN Yes In person
Aberdeen 16/8/05 DTI Yes In person
Aberdeen 16/8/05 | JNCC Yes In persgn
N/A 23/8/05 UKOOA Yes Telephone
Edinburgh 25/8/05 SFPA Yes In person
Edinburgh 25/8/05 SFPA Yes In person
Edinburgh 25/8/05 SEERAD Yes In person
N/A 26/8/05 | SAMS Yes Telephone
N/A 7/9/05 FRS Yes | Telephone
N/A 14/9/05 DEFRA Yes Telephone
N/A 4/11/05 Consultant Yes Telephone
London 15/11/05| SEERAD + NEAFC Yes In persgn
N/A 18/11/05 | CMS Yes Telephone
Miami, USA | 30/11/05| WWF No In person
London 6/12/05 Matrix Chambers No In persgn
N/A 8/2/06 EC DG Fisheries Yes Telephohe
N/A 6/3/06 U. College Cork Yes Telephone
N/A 7/3/06 DTI (fmr AFEN) Yes Telephone
N/A 9/3/06 University of Oslo Yes Telephone
N/A 17/3/06 Greenpeace (fmr IEEP) Yes Telephone
N/A 6/4/06 Oceana (fmr WWF) Yes Telephone
London 12/4/06 | 39 Essex No In person
N/A 21/4/06 | ICES Yes | Telephone
London 2714106 Fenners Chambers NQ In person
Peterborough| 23/5/06 English Nature, IUCN NQg Inspar
N/A 30/5/06 RSPB Yes Telephone
N/A 16/6/06 University of Wales No Telephone
N/A 16/6/06 BES Yes Telephone
N/A 26/6/06 IUCN Yes Telephone
London 10/7/06 IEEP No In persor
Aylesbury 18/7/06 LSE No In persor
N/A 28/7/06 | NFFO Yes Telephone
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4.2.3 Interview question framework

A general question framework was used as a templatieg interviews: not
every question was asked of each interviewee. eRathe interviews were
conducted as an open conversation and this frankesgnved as a means by
which the conversation was directed towards topicparticular interest to the
research. Particular attention was given to reading’ the interviewees towards
particular responses, rather they were encourageayress their own opinions
as freely as possible with occasional ‘guidancerfithe question framework.

Interviewees were given the opportunity to decling request to record the
interview. They were also assured of anonymifhe purpose of the interview

was read to them as follows:

| hope to gain an understanding of the storiesrizbthe sequence
of events that led to the protection of the Darwlounds, the
history, motives and issues underlying these evamid their

consequences (intended and otherwise).

| would like to know your perspective on the stafythe Darwin
Mounds. What, in your opinion, were the criticaknts or stages
that led to its designation? What are the implarai of this
designation for future offshore marine nature coreteon
initiatives? And what do you see as being the #@sllenges and

prospects for the future?

The interviews varied in approach and questionsedsklepending on the
expertise of the particular interviewee. As thieimiews took place over a long
time scale, some questions were added and othietedl@as the research process

unfolded, and new issues emerged, such as thérgairban.

Table 4.5 lists in detail the topics and issueg@sked in the interview process:
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Table 4.5 Interview question framework

ISSUE AREA

TOPIC

QUESTIONS

|. Legal Issues

Habitats Directive

History of negotiations/development,
territorial applicability offshore?

Insights on backstage relations/issues

during the Directive’s development?

Are the marine habitats listed in the
Directive adequate? +/-

Overlap/interaction with other
legislation? +/-

Why has the revision of the UK'’s
implementing legislation been
delayed?

Greenpeace
Judgment

(If they were involved) Tell me your
personal view on how it happened.

What is your perspective on the
outcome/implications?

Your opinion on overriding public
interest issues with respect to the
marine environment?

Challenges to the
designation of
offshore MPAs

What lessons do you see has having
been learned from the Darwin
Mounds designation?

What is happening with the designatid
of other (potentially impacted and/o
pristine) sites?

n

=~

OSPAR, other MPA
initiatives

How will OSPAR MPAs overlap with
SACs under the Habitats Directive,
and any other designations?

How does the UK's situation differ
from that of other EC Member State
under the same legal obligations?

2S

Darwin Mounds

What happened in the Commission?

versus Pair-Trawl
Ban

What does a unilateral UK ban mean
the long-term effectiveness of such
ban?

for
a

Your opinion on the reasons for this
difference in outcomes?

Il. Scientific
Knowledge

Lophelia pertusa

What is its distribution/condition in the
North East Atlantic?

Are there many pristine areas that
should be focused on for
conservation value?

How ‘unique’ were the Darwin
Mounds?
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Other deep-sea
habitats

Are habitats that are not included in th
Habitats Directive to be included in
OSPAR or other initiatives? What
habitats should be focused on?

General issues

What is your opinion on the role of
science in policy-making? +/-

What is your opinion of the ecosysten
approach, and how is it being
implemented in offshore marine
conservation?

Jurisdictional issues
between regulatory
bodies

lll. Institutional
Tensions

How is the overlap between the
CFP/HD and EC/OSPAR being
addressed with regard to designatir
monitoring and enforcing MPAS?

How can a coherent network of

inshore/offshore MPASs be achieved”

Where/what are the tensions within th
EC, between DG Fisheries and DG
Environment?

V. Darwin Mounds

Enforcement

Who was fishing out there? How mar
boats, which countries, which targe
species?

|

Have there been infringements?

When will the area be surveyed again

How does the VMS surveillance work
in practice?

Is VMS the only option?

Actors/stakeholders

How are the RACs developing?

What role is played by the relevant
actors and what are their
perspectives?

How will the designation of offshore
MPAs affect stakeholder interests?

Responsibility

Who should be responsible for
enforcing MPAs in the offshore

zone?

While not all of these questions were addressedevery interview, the

e

g,

2

y

interviewee was given the opportunity to offer opis on areas in which they

were not ‘expert’, if they chose (most declineddo so, it should be noted).

There was also ample room for interviewees to esgtheir personal opinions
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on the issues involved in offshore marine consemaand any lessons learned

for the future implementation of MPAs in this regio

At the end of the interview, participants were aske offer any additional
relevant information that they felt | had not adshed, and they were also asked

for the names of additional contacts | could puysueere applicable.

4.2.4 Interview analysis

The analysis of interview data was conducted bydhalm the first pass, | went
through the transcripts on paper, making noteshenrhargins identifying key
themes. This process is referred to as ‘memoenyd, is a preliminary stage of
coding, though not as concise. The coding processved filtering the memos
into more concrete themes. Codes can be brokernwm categories, ‘etic’ and
‘emic’, according to their origin (Silverman, 2001yVhile etic codes are derived
from the researcher’s focus, questions and prasitemic codes emerge during
the interview process and are more a function efititerviewee’s perspective.

Table 4.6 lists the key codes used in the intenaealysis.

Table 4.6 Key interview codes used in the analysis

ETIC EMIC
Darwin Mounds closure, Greenpeace Judgment UK/lasa@er’ versus others
Pair-trawl ban Role of science in policy-making

OSPAR, NEAFC, ICES, European initiatives| Russia
(Marine Strategy Directive, Maritime Policy)

Ecosystem Approach Marine Spatial Planning (MSIP)

Precautionary Principle ‘Uniqueness’ of Darwin Mdsn

Habitats Directive, Common Fisheries Policy, Devolution
Regional Advisory Councils (RACS)

Tension/synergy (institutional overlap) DG Fish &@ Environment
Enforcement Policy process
Sciencelophelia pertusa AFEN

After the printed interviews had been reviewed @andy | returned to the
electronic versions and combined all of the inms into one large Microsoft
Word document. This facilitated my analysis asasvable to search the large

document for key words and phrases | had identifisdpart of my coding
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process, using the Microsoft Word ‘find/replacenétion. The relevant sections
of the document were highlighted using the Micro$brd ‘highlight” function,
and colored according to topic/general theme/chapaefacilitate locating them
during the writing-up of the thesis. | developadtmethod as an alternative to
using an automatic coding program, as it facildate more qualitative, first-
hand, contextual approach. If | had interviewelhrger number of people, it
may have been necessary to use a coding progrdamm the case of this project,
using the methods outlined above proved ideal.

4.2.5 Participant observation

Throughout the PhD, | participated in regional angkrnational meetings on
marine environmental issues, to observe how diftestakeholders interact.
These meetings also provided an opportunity to kgefo-date on European and
UK legislation currently under development, as thvegre also organized as

consultation forums.

These meetings also provided an opportunity to n@akeacts with potential
interviewees and also to meet in person some cethidiad only been able to
interview by telephone. | used these experienses ‘Barometer’ for assessing
different perspectives on issues related to macoreservation, and the results
run throughout the thesis. In cases where | hawer insights based on my
observation of a particular stakeholder group’sspective on an issue, such a
conclusion is cited as a ‘personal observation’ dimel relevant meeting is
referenced in a footnote. One of the meetingsrorgd by Coastal Futures, on
the Ecosystem Approach, produced a summary of ignestre responses after
the meeting, in which participants were asked altbeir perspectives on the
issue. | examined this conference output, and tefat in the discussion on
implementing an ecosystem approach (see Chaptagdin citing the meeting in

a footnote.

Table 4.7 lists the conferences attended duringoliese of the PhD.
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Table 4.7 Conferences attended/participant obsertian opportunities

DATE MEETING/LOCATION

May 2007 Coastal Futures Conferefiogplementing the Ecosystem
Approach; London, UK

January 2007 Coastal Futures Annual ConferencejdmnJK

November Second Royal Institute for International Affairs Yshop on

2006 lllegal, Unregulated and Unreported (IUU) Fishibhgndon,
UK

November Coastal Futures Conferendglimate Change and the Marine

2006 Environment London, UK

October 2006 | Coastal Futures Conferefi@ards a European Maritime
Policy, London, UK

July 2006 38 Virginia Law of the Sea Conferendeaw, Science and
Ocean ManagemenDublin, Ireland

June 2006 Coastal Futures Conferefidee* Marine Bill: Options,
Opportunities and Building Network$é. ondon, UK

May 2006 First Royal Institute for Internationalf&fs Workshop on
lllegal, Unregulated and Unreported (IUU) Fishibhgndon,
UK

January 2006 Coastal Futures Annual ConferencejdmnJK

October 2005 | Coastal Futures Conferefidee‘Marine Bill: Realising the
Opportunity, London, UK

November Presented preliminary research QtiBternational Symposium

2005 on Deep-Sea Corals, University of Miami, Florid&gAJ

November 8" International Wildlife Law Conference, New Orleans

2004 Louisiana, USA

4.3 INTRODUCTION TO THE CASE STUDIES

At the start of the PhD, in October 2003, the DarWiounds emergency closure

had occurred just two months beforehand, and tiggnaf aim of the thesis was

to elucidate the policy process behind the closuks.the PhD progressed, the

UK attempt to ban pair-trawling for sea bass urddlcind this issue came up

repeatedly during the interview process. Given tiha UK attempted to ban pair

trawling using the same legal mechanism that hadkeeb for the Darwin

Mounds, but with a less successful result, it wasidkd that the policy process

for this ban would be included in the thesis anplered as a comparative study

in order to understand the challenges to implemgndiffshore MPAs. The next

two chapters detail these two case studies andedeigsues from the legal

analysis and theoretical framework.
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5

THE DARWIN M OUNDS

“There are places where the seabed went from Iapkith in sea-life
to a World War One battlefield, you could see atmmthing there —
a few scavengers and so opfJCI-02]

OVERVIEW

This chapter details the background and policy esecfor the UK'’s first

offshore MPA, the Darwin Mounds area of cold-wateral off the coast of
Scotland. The consequences of the Greenpeace @dgnd the mechanism
whereby the area became protected from deep-selinggaare outlined in detail,

based on information gathered from a detailed lagalysis and interviews with
participants in the policy process. Lessons lehfnen the closure and future

challenges for offshore marine nature conservatremlso explored.

5.1 BACKGROUND ON LOPHELIA PERTUSA

Cold-water corals have been known to scientistsfemérmen for hundreds of
years. Their scale and abundance has only becwithené over the past couple
of decades, as fisheries and oil exploration aaihave expanded into deeper
waters, with an associated development of incrghsisophisticated survey
techniques and access to submersibles (Rokéréd, 2006). Although they
share many characteristics with their counterpaaad in warmer waters, such
as reef-building in some species, cold-water cdealk zooxanthellde preying
instead upon zooplankton drifting past on current$is characteristic allows
cold-water corals to exist at great depths whendight cannot penetrate. Cold-
water corals are limited to oceanic waters and tFatpres between 4°-12°C,
conditions found in relatively shallow waters (~5000m) at high latitudes and

! Symbiotic dinoflagellate algae that photosynthedight to produce energy and valuable
metaboliotes for their coral hosts.

155



Chapter 5: The Darwin Mounds

much deeper (up to 4000m) beneath warm water mas$as latitudes (Roberts
et al, 2006).

Lophelia pertusaLinnaeus, 1758) is the best studied cold-watef-fiaaening
coral species to date (Rogers, 2004dpphelia is a stony cold-water coral
(Scleratinia, family Caryophylliidae) found throught the world’s oceans except
in polar regions (Fossd, 2002). The rich concéintraof biodiversity associated
with coral reefs and the slow growth of these estisys is well-known (Rogers,
1999; Husebget al, 2002; Robertset al, 2003; Robertset al, 2006).
Traditionally deep-water reefs were considered gsites for net and long-line
fishing. With the advent of bottom-trawling, howeyvesubstantial damage to
Lopheliareefs has been documented (Fosstal, 2002; Hall-Spenceet al,
2002; Wheelert al, 2005) increasing with the development of largessels,
more powerful trawls and gear specially adaptedetching areas that were
previously inaccessible. A recent study aophelia in Norwegian waters
determined that between 30-50% of their reefs legohldamaged or impacted by
trawling, with an associated decline in fishing gs according to local
fishermen (Fossat al, 2002).

5.1.1 Deep-sea fisheries

In the late 1980s, as traditional stocks of comtiakshelf dwelling fish species
declined and quotas were tightened, large-scal@nfisoperations began to
expand along the North-East Atlantic continentaklstbreak, and markets
developed for deep-water non-quota species suchroasdnose grenadier
(Coryphaenoides rupestjis orange roughy Hoplostethus atlanticys black
scabbard fish Aphanopus carbp deep-sea sharks (leafscale gulper shark
(Centrophorus swamosuand Portuguese dogfisé¢ntroscymnus coelolepjs
(Gordon, 2001; Hall-Spencet al, 2002). The biology and life history of deep-
sea fish species is poorly understood, but in geribey are slow-growing, late
maturing and low in reproductive capacity. Consedly, fisheries targeted at
deep-sea species have a serious effect on pomdatichich take decades to
recover or are entirely wiped out after only a fgars of exploitation.
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A member of the oil and gas industry commented @n powered trawling has
changed the way humans impact the seabed, giverraihid technological

developments of the twentieth century:

“[Deep-sea] fishing has changed from a man or t@dyoat going
out from small harbors and basically a heritageisahal activity
to a true industry. The vessels cost several anillthey have all
the electronic and fish finding and positioning tiat you could
ask for and so to consider their management instimae light as
you would one man and a boat and a couple of crals 5 no
longer appropriate”[UCI-02].

Deep-sea fisheries were unregulated in EC wateti§ the European Council
adopted total allowable catch quotas (TACs) forpdeater species in 2002 for
the period 2003-2004. TACs were allocated accgréinMember States’ past
history of deep-sea fishing. For the UK, this te=iin what the fishing industry
would consider a disproportionately low allocationfishing quotas, compared
with other Member States, as they had a shortéorlgief partaking in deep-sea

fishing activities. As a member of the fishing urstty commented:

“Scottish boats had been urged to go there as aermhtive new
fishery at the end of the 80s early 90s so we haiveafishing
there for 3, 4, maybe 5 years whereas the otheplpdtad it for a
longer period” [UCF-02].

A member of the regulatory community agreed thatW got the short end of
the stick when the deep-sea TACs were decided, @nting:

“...we’d also just been completely screwed by the i@msion in
adopting TACs in deep-water stock based on trackros, and of
course that meant the French got everything andgae 5% I
think” [RC-09].
This perceived short-changing for UK deep-sea fighiights compared with
other European Member States established an umgfseling of support from
both the regulatory and fishing communities for barwin Mounds closure
described below, especially given the low levelu# fishing occurring in the

region.
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5.2 DISCOVERY OF THE DARWIN M OUNDS

Prior to the discovery of the Darwin Mounds area,rgerviewee who worked
for oil and gas industry in the late 1980s on sysueear the Magnus field in the
North Sea described how they took the opporturotydd some deeper water
sampling west of the Shetland Islands and fountd“tree of the trawls came up
completely filled with Lophelia as in live stuff] aorts of interesting things
living on it” [UCI-02]. Thus there was some knowledge in theamtl gas
industry that coral existed in the UK’s offshoretara by the time exploration

activities commenced to the west of Scotland.

5.2.1 Atlantic Frontier Environment Network (AFEN)

The Darwin Moundsarea ofLopheliawas first discovered in May 1998 during a
seabed survey conducted by Southampton Oceanogr&ngre (SO@)
scientists on behalf of the Atlantic Frontier Emviment Network (AFEN), a
partnership between the oil and gas industry and ddiernment agencies
including the Department of Trade and Industry (DTthe Joint Nature
Conservation Committee (JNCC) and the Scottish cOffAgriculture and
Fisheries DepartmehfAFEN, 2000; Bett, 2001).

The AFEN partnership originated soon after theaase in survey activity north
and west of Scotland that followed the discovery tbé Foinaven and
Schiehallion oil fields in the early 1990s. In #9@ight operators established an
association known as the West of Shetland Groupddress environmental
issues facing industry in the Atlantic Margin. ByYW95, membership had
expanded to 14 members, the group was renamed A&kdNit became one of
the networks within the Atlantic Margin Joint Indrys Group (AMJIG). The
research commissioned under AFEN was designedthatiobjective of gaining
an environmental baseline for the areas being $egnwith a multidisciplinary

2 The Darwin Mounds were named for the SOC reseaskel that undertook the survey, the
RRSCharles Darwin

% The Southampton Oceanography Centre (SOC) has sirnged its name to the National
Oceanography Centre, Southampton (NOCS). Itésearch centre jointly owned by the
Natural Environment Research Council (NERC) and.h#ersity of Southampton.

* This department is now known as the Fisheries &ebeServices (FRS) agency of the Scottish
Executive.
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research program that included analyses of theesedhe benthos, the water
column, distributions of marine mammals and seabiechd coastal protection
plans. As an interviewee from the regulatory comityuput it: “this was the
first time we actually got government advisers amustry all working together

on a series of coordinated projects in one arfRC-09].

AFEN’s membership fluctuated over time, with comipahmerging or being

taken over, and with some losing interest in exgilon in the area. A number of
similar collaborative groups were established undigtdIG, which have since

been incorporated into UKOOA (The United Kingdomfdbbre Operators

Association) technical committees (AFEN, 2000).

5.2.2 ‘Scotland’s barrier reef’

The first AFEN seabed survey west of Scotland folake in 1996, during which
no signs ofLopheliawere found. The next seabed survey occurred $8,16n
areas that had just been licensed for drilling, amdvas during that second
survey that the particular sidescan sonar systeat Was being used picked up
these exotic reflections which when they were tigeged turned out to be what
we now call the Darwin MoundqUCI-02].

The 1998 AFEN-sponsored survey that initially dissred the Darwin Mounds
was followed in 1999 by a DTI-sponsored survey,imganducted by SOC
scientists, during which the eastern field of manes discovered. The Darwin
Mounds were further investigated twice during themmer of 2000, when
evidence of damage from trawling was visible ovalf lof the eastern fields
(Bett, 2001; Wheeleet al, 2005). See Figure 5.1 for a map showing their
geographical location and distribution.
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Figure 5.1 Location of the Darwin Mounds
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(From: JNCC Report 02 P10, June 2002. Figures czyriof Brian Bett,
National Oceanography Centre, Southampton)
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The Darwin Mounds lie approximately 185 kilometE&t80nm) to the northwest
of Scotland at a depth between 900-1060 metertesed across approximately
1500 square kilometers and supporting significambunts of Lophelia and
associated biodiversity, including sessile or hegssile invertebrates and giant
protozoan xenophyophoresSyringammina fragilissima (Bett, 2001). The
hundreds of mounds present in the area are ovasthape, measuring up to 75
meters across, and have a maximum topographic theighmeters (Wheelest
al., 2005).

At the time of their discovery, the Darwin Moundene a ‘unique’ example of
Lophelia growing on sandy mounds (rather than a hard sate$trwith a
distinctive ‘tail’ structure not seen elsewhered diustrated in Figure 5.2. This
‘uniqueness’ played an important role in moving thelicy process for
protection forward, however more recently, similavpheliatopped mounds
have been found in the Porcupine Seabight to tts efdreland. When asked to
describe the uniqueness of the Mounds, a memb#reoépistemic community

commented that:

“They were fairly unique at that time but now we’gellected
more data, | think we can say there are other exasmymsome of
which have been trawled, some haven't. [The Dariiounds
are] only unique in the sense that all of the mauacke different in
the way people are different, they’re not all ideal they do have
slightly different fauna and flora, they expresserniselves
differently, but [they’re] not radically unique[EC-14].

However, a representative of the fishing industeynarked that from their
perspective at the time of the closurthere was no sense of whether this was a
unique feature or not and [the closure] seemed igepoon the UK fishing
industry by the government’[UCF-01]. Nevertheless, the perceived
‘uniqueness’ of the Mounds played an important ioléhe policy process that
led to their protection from fishing activities, discussed later.
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Figure 5.2 Detailed interpretation of the west DaimiMounds, showing tails
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(From: Masson et al., 2003:164)

The damage caused by bottom trawling observed B0 Zippeared to have
concentrated on the eastern field of mounds, witdemce of multiple trawling
events (Wheeleet al, 2005). Where coral areas had been trawled, praisly
by otter trawls based on the nature of the markihénsediment, broken coral
rubble and dead coral were obvious. Figure 5.8vsremme of the damage to the
Darwin Mounds area observed by Wheeétral. (2005) during their 2000
research cruise, captured by sidescan sonar.infipgssible to know whether the
reefs were damaged before or after their discovasythe first survey used a

lower-resolution method. As a scientist involvadhe research cruise put it:

“Exactly when those trawling impacts occurred, wend know
and they may well have been there on the earliéa dathey may
have occurred after it but you wouldn't have detdctthem
anyway” [EC-14].

The damage to the mounds visible in 2000 was uakabile, however:

“What we [...] saw were these trawl marks, and sornthem just
missed the mounds, some of them went straighttbgeop of the
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mounds, and you could physically see the impatttadf you could
see where the trawl mark went over a mound, thegsgon of the
mound was much fainter. There was less upstandmgl
colonies, it was harder to detect with the sidersand sediment
drift was starting to encroach on the mounds. Arel had been
reduced to rubble, they were no longer growing dnely were
being slowly covered by mobile sand. And that avasry graphic
image, a very obvious image. A couple of theseigs became
then [...] pictures you put on politicians’ desks asal ‘look this
is what’'s happening, these are very healthy mouthése are ones
that have been trawled’ — it was obvious to a layspn what was
happening and what the impact wgd&C-14].

Figure 5.3 Damage to the Darwin Mounds visible i©@0
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(From: Wheeler et al., 2005:811)
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Photographic evidence of damage to cold-water s@alised by trawling is even
more dramatic, as illustrated by Figures 5.4 abd Bs a scientist present on the

2000 research cruise commented:

“I guess from a conservation perspective, when vdetldat high
resolution survey that was when we started to sgrifieant
trawling impacts for the first time. And great iges were taken
which then became quite pivotal in protecting theunds, we
supplied ammunition to the people who were raisamgareness
and wanted to get them protectd@®C-14].

Even in areas where trawling does not completestrdg corals, it still has an
impact on coral longevity. As one scientist notbdsed on their analysis of

samples from the Darwin Mounds and other areaophelia pertusa

“The lowest genetic diversity we found was arouhd Darwin
Mounds. When we looked at corals form that areacauadn’t
find any that were reproducing. It's almost asugb the trawling
is basically mowing the corals and keeping thena aize where
they can’t reproduce. So it’s like a sub-lethdkef, if you like, of
trawling” [EC-13].

As most of the corals examined in the Darwin Mouasa appeared to be ‘self-
recruiting’, i.e. they do not have access to genetic material frdmerateefs for
reproduction, thus their recovery wilbe pretty slow [...] recruiting from the
outside would take tens of hundreds of yedEC-13].
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Figure 5.4 Untrawled Lophelia interspersed with Mgle sponges at
Nordleska, West Norway, May 1999 (depth 200m)

(From Hall-Spencer et al., 2002:510)

Figure 5.5 Trawled Lophelia in the Iverryggen are&yest Norway, May 1999
(depth 200m). The arrow indicates a trench fromwted fishing gear.

g s~

(From: Hall-Spencer et al., 2002:510)
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5.2.3 Greenpeace Atlantic Frontier Campaign

The aforementioned Foinaven and Schiehallion @ldé came on line for

production in 1997 and 1998, respectively. At fdygthe same time,

Greenpeace launched an Atlantic Frontier climatengk campaign aimed at
halting further oil exploitation and beginning a agk-out of fossil fuels.

Whereas previous climate change campaigns had &esed at impacts and

were “negative and overwhelming[LC-04], the Greenpeace Atlantic Frontier
campaign aimed at the other end, the production and use of fossil fuels. A

member of the oil and gas community commented:

“Greenpeace were running a campaign at the time, iew oil to
the west of Shetland’, saying we should stop ane manewable
energy and the government said yes we should tmgwable
energy but we can’t just stop because we’re runmingof oil and
gas and the alternative is to import it from pladié® Russia or
Azerbaijan or places where the impact on the emwvirent of the
production of oil and gas might be much more seévfg€I-03].

Greenpeace first targeted the™1Round of licensingon the UK Continental
Shelf (for the period 1996-1997), charging the Ukv&nment with not taking
the Habitats Directive into account when takingisieas about the areas to be
licensed. This first effort was unsuccessful asrthpplication was delayédnd
came too late in the licensing round, and it wasriowned in a House of Lords
plenary case. Their second attempt, aimed at #eRbund (for 2000-2001),
went in earlier and was successful. This rulilsgcommonly referred to as the

Greenpeace judgment. As a member of the oil asdnglustry observed:

“It was quite ironic really that it was the oil ingtry and the
AFEN group that was leading the investigations @svhether or
not Lophelia was present in areas of licensed &gtior not and
then Greenpeace — the irony is amazing in that9861nothing
had been found but they still brought a court casel then
subsequently 1998 the Darwin Mounds were foyltC1-02].

® Licensing of the UK offshore environment for aildagas development began during the North
Sea boom in the 1960s. For further informatioe, tbe DTI website:
(www.og.dti.gov.uk/upstream/licensing).

® The delay involved a three-day hearing to decitlether Greenpeace had leave to apply for
judicial review {.e.to determine whether their case was arguable amthyof taking further).

"R. v. Secretary of State for Trade and Industrypaxe Greenpeace (No. §000] 2 CMLR
94.
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Another representative from the oil industry emjires that Greenpeace’s case
really wasn’'t anything to do with the Habitats Diteve, it was to do with
opposition to the oil and gas industry, periodNGO-04].

A member of the legal community pointed out thae€peace acts differently
from other NGOs, at takes direct action, it's not warm and cuddIlyLC-04]
and it has a role to play in European environmeptdicy, “coming out with
challenging action and litigation[LC-04]. This interviewee went on to say that
it was their impression thdbother NGOs never thought Greenpeace would win
the judgment, and didn't even consider going torofiLC-04]. While other
NGOs “have a more open relationship with the governmerggotiating and
working things through, Greenpeace is willing t&egamore risks”[LC-04]. It
also“has leverage: it raises a case and then walks ¢ffC-04] leaving other
NGOs to continue the campaign, as did the WWF @& dase of the Darwin
Mounds. A member of the epistemic community exggdsthe same sentiment,
commenting that Greenpeace thought the job was done at the enteotadse
and it was sort of left up to WWEF to continue tvatk” [EC-13].

5.3 GREENPEACE JUDGMENT

In the Greenpeace judgment of November 1999, thgdignHigh Court ruled
that the European territory to which the Habitaise€tive applies includes areas
over which Member States exercise sovereign ribketgond territorial waters
(i.e. beyond 12nm). As a result of this judgment, the igiKequired to apply the
Habitats Directive to the 200 nm limit of its Exslue Fishing Zone (EF?)
including the water column and seabed, and othenihe States are following
suit, designating protected areas (SACs) underHaleitats Directive in their
offshore waters. In addition to its EFZ, the UKaaldaims jurisdiction over its

8 The UK has a 200nm Exclusive Fishing Zone (EF#)eathan EEZ, pursuant to section 1(1)
of the Fishery Limits Act 1976.
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Continental Shelf,extending up to 340 nm from the baseline, but dogeonly

the seabed.

Following the outcome of the Greenpeace judgmeisciydsed in more detail
below), the Offshore Petroleum Activities (Conséima of Habitats)
Regulation¥’ were released in 2001, governing industry actiiritthe UK EFZ.
The UK Government has since been revising its iegstational legislation, the
1994 Conservation (Natural Habitats etc.) Regutation order to transpose the
Habitats Directive and its predecessor, the 1Bir@s Directive, into UK law in
its offshore waters. This extension will encompast only the UK’s EFZ, as
stipulated in the Greenpeace judgment, but theeebtK Continental Shelf (CS).
This process has been prolonged but the new Remndadre due to come into
effect in 2007 (DEFRApers. comn). Given the total land area of the UK is
244,101 kri and that of its territorial sea is approximateB1 200 kni, this
extension over the UK Continental Shelf would addadditional 706,200 kfmn
resulting in a total extent of UK area (territoraahd offshore waters, and land
area) subject to protection of 1,111,501%kan a 2.74 fold increase in area

protected by the UK implementation of the Habi@aiective.

5.3.1 Territorial scope of the Habitats Directive

In July 1999, prior to the conclusion of the judgrhand in response to a request
for clarification from Greenpeace, the European @ussion published a
Communication to the Council and European Parliamen ‘Fisheries
Management and Nature Conservation in the Marinér&mment™* in response
to a request from Greenpeace. In its discussioappfication of the Habitats

Directive, the Commission observed that:

“The provisions of the Habitats Directive automalig apply to
the marine habitats and marine species locateeriitarial waters
(maximum 12 miles). However, if a Member State resxats

® Section 1(1) of the Continental Shelf Act, 196dy aights exercisable outside territorial waters
with respect to the seabed and subsoil and thairalaesources (except in relation to coal) are
vested in the Crown.

10 Statutory Instrument 2001 Number 1754,

' CcoMm (1999) 363 final.
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sovereign rights in an exclusive economic zone @) Bautical
miles [...] it thereby considers itself competamtenhforce national
laws in that area, and consequently the Commisstosiders in

this case that the Habitats Directive also appligs, that

Community legislation is an integral part of natbtegislation”*?

A member of the legal community interviewed comneendn the Commission’s

perspective:

“[The Commission] had nothing to lose by extenditige
jurisdiction of the HD out to 200nm, it extendsitipower base.
The drafters of the Birds Directive were thinking tbe wider
European context, it wasn’t limitedLC-04].

As mentioned earlier, the 1999 Greenpeace judgedended the applicability
of the EC Habitats Directive to the 200nm EFZ bamydof the UK. Unlike
other legal proceedings addressing the Directivieichv had focused on the
exclusion of particular areas from designation AES this case focused on the
inclusion of the Darwin Mounds area hbpheliaas a SAC. The judgment
involved a critical issue for implementation of tb&ective, namely the territory
to which the Directive applies. As the judgmersg&stion on geographical scope
states, ‘A Directive which includes in its aims tpeotection of,inter alia,
Lophelia and cetaceans will only achieve those aims, on @gosive
construction, if it extends beyond territorial waté® The EC Treaty only deals
with the issue of territory on a very general levérticle 299 of the amended
EC Treaty of 1992 (Maastricht Treaty) states ‘Thi®aty shall apply to...’
followed by the names of all fiteen Member StateAccording to general
principles of international law, this indicates tthlae Treaty binds the Member
States with respect to their entire sovereignttagri(Jans, 2000). As Article 299
does not contain any reference to the territorthefMember States, it cannot be

regarded as limiting the territorial scope of thredty.

21pid., section 5.2.2.
13R. v. Secretary of State for Trade and Industryparte Greenpeacgsupra,note 7), section
[38].
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In addition, during the Greenpeace judgment, Loustide Kay cited the
discrepancy in early versions of the Habitats Dive¢ namely that it was
originally drafted as applying to Member States’ZSEand this qualifier was
later dropped (see Chapter 2, section 2.5.3). @imssion is significant in that
the Secretary of State and the Oil Companies wéie ® argue that the
European Council had intended to limit the Habifaisective to land and the
territorial sea. Greenpeace countered, howevat,tthis drafting was due to a
desire to bring the Habitats Directive in line witls predecessor, the Birds

Directive.

In determining the geographical extent of the HabiDirective, the Greenpeace
judgment proceeded along a line of reasoning towgchon several issues
summarized as follows. The first point of discossinvolved the concept of
maintaining consistency with the object and purpoféhe Habitats Directive,
i.e. to promote the maintenance of biodiversity. Thispose was viewed as
being most achievable through the extension oftinective’s geographic scope
to the continental shelf and its superajacent watgiven that cetaceans only
spend a limited amount of time in territorial watendLopheliais generally
found beyond the 12nm limit. Cetaceans are ligtetthe Directive’s Annex IV
(a), and althougthopheliais not listed specifically, reef habitats are d@ndas
determined that the purpose of the Directive iatreh to protecting the species

listed in its Annexes would be best achieved bgmrding its scope.

The judgment then explored the ‘nature of thingse lof argumentation,e. to
the extent that a Member State has competencelatiore to the continental
shelf, so does the Community. This concept waldeed by the ECJ in the
1976 Kramer case** concluding that the rule-making authority of the

Community extended to fishing on the high seasis @kcision was upheld by a

14 Joined Cases 3, 4 and 6R@mer[1976] ECR 1279:It follows [...] from the very nature of
things that the rule-making authority of the Comitwratione materiaalso extends — in so
far as the Member States have similar authorityasrgliblic international law — to fishing on
the high seas’.
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subsequent judgment, the 19D8ft-Net case (Jans, 2008). In his analysis of
the Greenpeace judgment, Jans (2000) regards thesereceding cases as
having come to the following conclusion: in so fas Member States are
competent under international law to protect theirenment outside their own
territories, the Community must also be regardeldesisg competent to take such

measures.

The next issue discussed in the judgment involvedtize under Community
law as applied by the UK. Greenpeace noted tleaEth had applied many of its
laws to activities carried out in areas beyondittial waters (including laws
relating to oil exploration and pollution contratc), and the UK had
subsequently transposed these into national Iéigisla International
conventions were also discussed, including the 1®8&vention on Biological
Diversity (CBD) and UNCLOS, and the interrelateduna of these Conventions
and the Habitats Directive was pointed out, fuitigethe necessity for all of
them to apply to the same geographic areabeyond territorial waters. UK
legislation extending beyond the 12nm mark wagsl¢itecluding the 1985 Food
and Environmental Protection Act, the 1990 Envirental Protection Act and
the 1998 Merchant Shipping (Oil Pollution Prepaesin Response and
Cooperation Convention) Regulations. The viewh# Commission was also
examined, namely the Communication cited at theinmégg of this section,
which recommends the transposition of the Habifai®ctive into national
legislation in such a way that it applies to a MemBtate’s EEZ/EFZ as well.
International treaty obligations were mentionedimaga this point, emphasizing
the CBD, UNCLOS, CMS, ASCOBANS and OSPAR, all ofiethapply beyond

territorial waters.

The judgment then explored a few issues broughtythe Secretary of State,
who emphasized the land-based nature of the HsbiDatective and the
discrepancy in the early drafts of the Directivéhwis final version, as discussed

earlier. Some of the language in the Directive banviewed as being land-

!> Case C-405/9Ftablissements Armand Mondiet v. Société Armenrskis [1993] ECR |-
6133.
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based, using terminology such as ‘landscape’ at4use planning’, therefore
the Secretary of State argued that the term ‘teyfishould have a more narrow
definition. However, Lord Justice Kay agreed wiHneenpeace that the term
‘territory’ is plainly used in Community law as exiding beyond territorial

waters.

The Secretary of State also submitted that substdegal difficulties would be
caused by extending the Habitats Directive, in tays in particular. First, it
was noted that the CFP seriously circumscribesability of Member States to
adopt measures to deal with the problems causdtsiing, however the most
relevant Regulation (3760/82 which so limits the powers of Member States
post-dated the Habitats Directive by eight montifsecond, the Secretary of
State cited UNCLOS Article 78.2, which states it exercise of the rights of
the coastal state over the continental shelf ‘rmagtinfringe or result in any
unjustifiable interference with navigation and athghts and freedoms of other
states as provided for in this Convention’. Ther8gry of State pointed to this
as an indicator towards a narrower geographicglesod the Habitats Directive.
However, Lord Justice Kay stated that this submissvas difficult in that there
is no hierarchy of norms or interests recognizedHgylaw, and it is virtually
inevitable that tensions will arise between différénternational regimes of
protection and entitlement (such tensions are dribeokey issues this thesis is
exploring, see Chapter 6). The Greenpeace judgmentluded with Lord
Justice Kay agreeing that the Habitats Directivegliad to the UK CS and to the
superajacent waters up to a limit of 200nm, antngtdhe decided not to refer

any of the issues raised in the judgment to th@gean Court of Justice.

A related issue raised by the High Court during Beeenpeace judgment
involved the question of whether or not there ike@al duty not to affect the
natural habitats of Community interest. Tih@pheliasite under question in this
case was not specifically listed in the HabitatseBtive (.e. the species is not

mentioned in the Annexes although ‘reefs’ are) had the location yet been

16 Council Regulation 3760/92 of 20 December 199atdisthing a Community system for
fisheries and aquaculture [1992], OJ L 389, p.1.
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proposed as a SCI or SAC. With regard to case rielating to the Birds
Directive, in particular theSantofia Marshesase}’ a Member State cannot
escape its duty to protect a site which, accordingelevant scientific criteria,
deserves protection. However it is not clear wlethis principle can be applied
to the Habitats Directive as well, though the Cossiun argues that it is
possible in its publication on ‘Managing Natura QO@ites’ (European
Commission, 2000). Jans (2000:386) observes, ‘[[Hut] that the drafting
history of the Directive provides a serious argutriena more limited territorial
scope, did not seem to play a very important roléhe High Court’s judgment
and it shows once again, the ‘power’ of purposimeerpretation of EC law in

general and environmental law in particular’.

5.4 DARWIN M OUNDS CLOSURE

The sequence of events that led to the closurdefDtarwin Mounds area to
bottom-trawling is outlined in Table 5.1. Followirtteir discovery and the
outcome of the Greenpeace judgment, in 2001 Matrgekett (then Secretary
of State for the Environment and Rural Affairs) ma commitment to protect
the Darwin Mounds as a SAC under the Habitats DuecFrom 1999 to 2001,
the UK’s Joint Nature Conservation Committee (JN@@GYlertook a two-year
research project to identify offshore marine sites protection under the
Habitats and Birds Directives, resulting in the @detion of a comprehensive
report on implementing the Directives in UK offshawvaters (Johnstoet al.,
2001).

Another report was produced by W¥fand released in May 2002, suggesting a
management framework for the Darwin Mounds as tKés Uirst offshore SAC

(Gubbayet al, 2002). The WWF campaign picked up where Greaopdad

7 Case C-355/9Commission v. Spaji993] ECR 1-4221.

8 WWF produced several documents advocating a @asiuthe Darwin Mounds area, including
a June 2001 report to OSPAR entitled ‘The Darwirukfis — A Potential MPA’
(www.ngo.grida.no/wwfneap/Publication/briefings/B@mMounds.pdf), a September 2001
report entitled ‘The Darwin Mounds: Out of Sighda®till Under Threat’
(www.wwi.org.uk/filelibrary/pdf/darwin_mounds.pd@nd an October 2001 Factsheet on Coral
Reefs Threatened off Britain
(www.ngo.grida.no/wwfneap/Projects/Reports/Darwirouvids _Facts.pdf).
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left off following the outcome of the Greenpeacégment: assuring that the
commitment made by the UK would be taken througth tae Darwin Mounds
would be protected under UK law from bottom-trawlifisheries. By April
2003, WWF spoke out in the metfiacalling specifically on the Secretary of

State to uphold the commitments she had made 1&earlier.

19 “Government’s Failure Trashes Scotland’s BarrieeR 23 April 2003, WWF Scotland
website (www.wwf.org.uk/news/scotland/n_00000008%p); “Scottish Barrier Reef Under
Threat” 23 April 2003, BBC News website (//news.ldocuk/1/hi/scotland/2968435.stm).
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Table 5.1 Timeline of Darwin Mounds MPA Designation

DATE ACTION OUTCOME
1998 Discovery of Darwin Mounds by
MAY AFEN survey

1999 and 2000

Darwin Mounds revisited, damage
visible

1999 Greenpeace judgment UK required to
NOVEMBER extend Habitats
Directive offshore
1999 - 2001 JNCC process established by DEFRMNCC Report 325:
to identify offshore Natura 2000 sites Implementing
Natura 2000 in UK
Offshore Waters
2000 European Commission requested | Reports in 2001,
JULY ICES to provide advice on cold-water2002 and 2003 on
corals Lopheliain ICES
waters
2001 Secretary of State Beckett commits {dPublicity
OCTOBER protecting area as an SAC
2002 WWF-UK Report on Darwin Mounds
MAY SAC
2002 UK first approached European Positive indications
OCTOBER Commission regarding protecting areéfom Commission
2002 Commission agreed on TACs for
DECEMBER deep-sea species in 2003 and 2004
2003 Revised CFP Regulation 2371/2002| Provided
JANUARY came into effect mechanism for
emergency closure
2003 UK held informal discussions with | Compromise on
MARCH European Commission and other degree and extent
Member States of closure
2003 UK made formal approach (in writing)Positive response
JUNE to European Commission for action | from Commission
under CFP Regulation 2371/2002
2003 UK made formal request for closure pfccepted
JULY Darwin Mounds area
2003 Emergency closure (Regulation
AUGUST 1475/2003)
2003 Proposal for permanent Regulation
SEPTEMBER submitted
2004 Emergency closure extended a further
FEBRUARY six months (Regulation 263/2004)
2004 Closure made permanent (Regulatign
MARCH 602/2004)

(From De Sa

nto and Jones, 2007:8)
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In addition to the draft Regulations mentioned iegrlin the late summer of
2003, the Department for the Environment, Food BRuodal Affairs (DEFRA)
released a consultation document proposing the iDaounds as a candidate
Special Area of Conservation under the Habitatedive (DEFRA, 2003b).
DEFRA subsequently informed the European Commisghan the site would
become the UK's first offshore SAC under the Habifirective.

5.4.1 CFP emergency closure

While the Habitats Directive provides an importérmework for protecting
habitats and species in Europe, the primary mesharurrently available for
enforcing areas closed to fishing in the marineremment (beyond 6nm) lies in
the revised Common Fisheries Policy (CFP), refetoeals the Basic Regulation.
A review of the process that went into the revisidthe CFP is given earlier in
the thesis as well as an explanation of its emesgelosure provisions (Chapter
2, section 2.4.3). It is worth reiterating that i8¢ 7 of the Basic Regulation
allows for the Commission to apply emergency messtif there is evidence of
a serious threat to the conservation of living éigugsources, or to the marine
eco-system resulting from fishing activities anduieing immediate action’. It
was this mechanism that allowed for the initialtpadion of the Darwin Mounds

area.

5.4.2 Evolution of the UK’s first offshore MPA

While at first glance the closure of the Darwin Mds area may appear to have
been a somewhat quick and straightforward prodessng a relatively short
period of time to move from a temporary to permar@m on bottom-trawling in
the areai(e. seven months), it required a careful, step-wiseraggh on the
UK'’s part with a certain degree of compromise. October 2002 the UK made
its first approach to the European Commission,tialgrthem to the site and
indicating a need for action to be taken, althonghmechanism yet existed for

implementing a protected area in offshore waters.

“Looking back at that letter, it leaves slightly ep what we
wanted them to do exactly. And | think that imtueflected the
fact we weren'’t clear what the instruments weréntplement the
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closure. That stemmed in part from the fact that kaven'’t
implemented our regulations offshore in any ca8ed also there
weren’t very clear powers under the CFP as it wagjas the old
CFP Regulation 3760/92[RC-03].

With the advent of the reformed CFP in 2003, howeaemechanism became
available and the UK began informal discussionswite Commission about
whether and how to use the emergency closure poogis

“It was clearer that the remit of the CFP also inved protection

of the marine environment from the impact of fighithat was

made much more specific... What was definitely mqpéce was

the fact that you could use the Regulation to regj@nergency
measures to protect the environment as opposedstgjotecting

fisheries or fishing grounds, or however it wasgsed before. So
we started to think that was probably the best apph and |

would say around that stage the baton passed ia &ssheries to

get this moving because thdK’s] offshore regulations has still
not got anywhere so it was obvious that wasn’t gdm provide

any solution”[RC-03].

As this would be the first use of the mechanisnd as it was the first closure
proposed for nature conservation objectives, the® care taken by both the UK
and the European Commission in order to ensurethieaproposal was properly
assessed and that no poor precedents would beigethe UK wanting to be
certain the Commission was on board. Consequéntdymed to provide the
most solid case possible for closure based on #s¢ évidence available and
recommendations from the JNCC and the Internatio@auncil for the
Exploration of the Sea (ICES) Advisory CommitteeEnosystems (ACE). As a
member of the regulatory community involved in niggong the closure

commented:

“I think there was a slight hesitancy because thauld be the first
use of the emergency measures provision and |.thitiley didn’t
want the first use of this to fail, they actuallgmed it to succeed.
So in some ways, there was almost a sort of wortaggther to
make sure we put to them the best case we possblg and
covered all the areas of concern that they coull ®er Member
States would raise. The other part of the reaswrdbing that is
you've seen the timing of all this, you put it mdaMember States
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have only got five days, now if they’re unsure abilney’'re more
likely to say no than anythingRC-03].

The ICES advisory process had begun a bit eaileduly 2000, when the
European Commission made a request for urgent @ataadentify areas where
cold-water corals may be affected by fishing’ (ICE801). Subsequently ICES
established a Study Group on Mapping the Occurr@ficéold Water Corals

(SGCOR) which compiled maps identifying cold-wateral areas in the North-
East Atlantic. These maps were then circulatedA@E and a selection of
working group chairs for comment, in order to eeal$ES (through ACE) to

provide advice to the European Community (ICES 2@0D2 and 2003).

Concurrent with its aforementioned dialogue wite uropean Commission in
2003, the UK also pursued informal discussions vather Member States,
targeting those with fishing interests in the gamarily France and Spain) and
others supportive of a closure in the area (Ireland the Netherlands). As a

member of the UK regulatory community described it:

“[We then took] negotiating tactics — who do we dée talk to,
who do we need to get on board, as well as the Gesion. |
mean there’s no point for the Commission bringing @ proposal
which the Member States are going to just shoutnddawneeds to
be a process of awareness-raising about the enwissrt and the
impact of fishing on it, who's fishing there, jtisé general process
of getting support for something the UK sees agiarify. [...]
We didn’t think there was that much concern abbatdrea being
closed because other Member States could see sleef@aclosing
it, and we also felt that quotas could be met blifig outside that
area anyway so you wouldn’t damage the fishing peots” [RC-
03].

The UK continued its step-wise approach to the Casion in subsequent
months, with a formal letter expressing their itii@m to pursue an emergency
closure in June 2003 before actually making then&drequest on 24 July 2003.
No objections were received from other Member Stataring the five-day

comment period, and a six-month emergency closueat worward, under
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Regulation 1475/2003 of 27 August 2003. However it is worth notingttiaa
this was the first use of the emergency closurehar@ism, the Commission may
not have*allowed themselves enough time to clear all thflemmal procedures
properly” [RC-03] in having such a short comment period, eislg as it was
also“the summer, when the Commission shuts dojRCC-03]. France did not
object to the emergency closure, whiechday have been just [due to] the sheer

speed: they only had five days and it was the sufnfRC-03].

This temporary closure was extended for a furtirermsonths under Regulation
263/2004* of 14 February 2004, during which the UK prepaaguroposal for a
permanent closure of the area, which involved armenBegulation 850/F8 of
30 March 1998 on the conservation of fishery resesirthrough technical
measures for the protection of juveniles of madrganisms. The preparation of
the permanent closure regulation began as earlgeggember 2003, only a
month after the emergency closure had taken effeds a member of the
regulatory community noted, this quick responsecieugd the Commission was

on board:

“We had a proposal for a permanent regulation inp&enber
2003, which was quite swift for the Commission mivie was
summer and they only sort of get back into busimeSeptember.
So | mean that showed that they were serious ataking this
forward” [RC-03].

The permanent ban on bottom-trawling in the Dariiounds area came into
effect as Regulation 602/2084on 22 March 2004, adding the geographical
location of the Darwin Mounds area to Article 30 Régulation 850/98 in its

section on restrictions on the uses of demersatdayears.

20 Commission Regulation (EC) No. 1475/2003 on theqution of deep-water coral reefs from
the effects of trawling in an area north west aobtand. OJ L 211, 21.8.2003, p.14.

L Commission Regulation (EC) No. 263/2004 of 15 Eaby 2004 extending for six months the
application of Regulation (EC) No. 1475/2003, 044, 17.2.2004, p.11.

22 Council Regulation 850/98 of 30 March 1998 for temservation of fishery resources through
technical measures for the protection of juverdiesiarine organisms. OJ L 125, 24.7.98, p.1.

% Council Regulation (EC) No. 602/2004 of 22 Mar€®2 amending Regulation (EC) No.
850/98 as regards the protection of deepwater ceedd from the effects of trawling in an area
north west of Scotland. OJ L 97, 1.4.2004, p.30.
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In the drafting of the permanent regulation, marerfal negotiations with other
Member States came into play, dsere were concerns from France and Spain
about the closure’[RC-03]. While Spain pressed for pelagic fishing to still be
allowed in the Darwin Mounds area, France disputesl boundaries of the
closure area recommended by ICES. Spanish cofgensed on making sure
“that the measures stayed targeted at what had bdemonstrated to be
damaging activities in the area[RC-03]. The ICES advice had primarily
focused on bottom trawling, and although there s@se discussion during the
drafting of the closureegarding the impact from long-lining and gill-net,
“there wasn't enough information to justify targegi those other types of
fishing” [RC-03]. However, as a member of the regulatorynmwnity
commented, there was little to no pelagic fishimguwring in the area in any

case, and this compromise was more symbolic the@ssary to the Spanish:

“Unfortunately pelagic fishermen are of course vewpcal

lobbying, they don’t catch any fish in the areatbé Darwin

Mounds but they made a case that was acceptedhiyahad to be
able to fish there! They don’t catch anything muist admit we
were a but shocked at the government’'s acceptamaepelagic
trawling had to be permitted because it doesn’tgeap [RC-07].

Nevertheless, the Spanish pushed for pelagic fisturcontinue in the area, and,

as one of the UK negotiators described it:

“We [...] made a calculation that let’s restrict thi® the most
damaging form of fishing, we’re more likely to ggreement to
permanent regulation. If we started to extendnittiee basis ‘well
there’s a possibility [of] long-lining or gill-neittg...” we’'d have
got a sort of alliance of France and Spain [who]ulm possibly
[gain] enough support amongst other Member Statesete it off
because it all ends up as qualified majority votifigC-03].

The second compromise, on the extent of the acesed) resulted from pressure

by the French:
“French industry itself started to cast doubt orettCES advice
and query it, peeling apart things like they've gotreference

slightly wrong in the report. 1 think it was ant@mnpt to just
discredit it. [...] It was a smokescreen really, hbiey were
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obviously very concerned about the impact on thehing
opportunities”’[RC-03].

The borders of the original square-shaped ICES A&tommendation for a
closed area around the Darwin Mounds were altesgth, the North East and
North West corners removed, resulting in a hexagjuape. Figure 5.6 shows the
original ICES proposal for a closure, which was ffied to what is shown in
Figure 5.7, the final area surrounding the Darwioukds permanently closed to

bottom-trawling. The UK was sympathetic to Frenohcerns, as:

“The ICES report jumped on a square and said mastefies
closures are squares, it's easier to enforce, awt be this area.
Now we felt France actually had a point when th&rted to
concentrate on this [...] as a key issue becauseengot all sorts
of closures under the CFP which are all sorts cdrsje shapes, so
there isn’t any need for it to be a basic squarenéorce correctly.
And we could see, | mean the discussions were legoguite
protracted, it was just going round and round, wanted to make
sure we got the most effective protection in. [W¢ agreed to
consider a French suggestion. [...] So we acceptedptinciple
that we could still enforce an area shaped likettHa.] That
seemed to be sufficient to get the French on baadithat was it”
[RC-03].

The closed area is slightly larger than the extdnthe feature to allow for a
‘buffer zone’ such that trawls cannot accidentaligss the Mounds at the end of

their 1.5 — 2km long trawl warps.
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Figure 5.6 Darwin Mounds Closure as recommended thg ICES Advisory

Committee on Ecosystems
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(Reproduced with permission from the 2003 ICES Rebahe Study Group on
Cold Water Corals, CM 2003/ACE:02, Copenhagen)

Figure 5.7 Permanent Darwin Mounds Closure

Y ‘ ""'».
4] .
’ o,
¢ »
g 4§ | i
| ; el |
| : H | Y
C’ :': '. .
' :
N 4 i | }
.......................... e i =
‘-—_-“—f'-——-;
_o"’ o 2 4 i & nm
X ST T T
(Reproduced with permission from the JNCC)

182



Chapter 5: The Darwin Mounds

5.5 WHY A SuCCESS? CAUTION AND COMPROMISE

In addition to the stepwise approach made by thead& the compromise made
on the degree and extent of the closure duringnigotiation process, other
external factors provided incentives for the clestw succeed. It should be
reiterated that from a legal standpoint, a bifuccabetween nature conservation
and fisheries management exists in the EuropeamnJniWhile the former
remains the remit of Member States, the Europeanmiission retains exclusive
legislative jurisdiction over fisheries. Conseqgilgnwhen a Member State is
faced with a nature conservation issue that re$udta fishing activity, before
the provisions of the Basic Regulation came infeatfthere was no mechanism
available to handle such a situation. As the fusé of the revised CFP’s
emergency closure mechanism, there was an inceftivthe Commission to
make certain that the Darwin Mounds closure werdugh. For the UK'’s part,
it was imperative that the most robust case fosuwie possible be made, and the
role played by the JNCC report and ICES ACE recondagons to the
European Commission during the negotiations proskssald not be overlooked.
This irrefutability is of particular importance @im that Article 7 of the Basic
Regulation requires ‘evidence of a serious threathe conservation of living
aquatic resources’ for the Commission to act. felaethat these corals had been
revisited and damage from trawling had been cle@diple made a strong case

for an immediate closure.

An important factor in their protection was the igueness’ of the Darwin
Mounds, with their ‘tail-like’ shapes, associatadiia and the fact that the corals
had colonized sandy rather than hard substrattheAtime of their discovery, the
Darwin Mounds were the only example of these charmtics, however since
then, similar (though not identical) situations é&ween found fotopheliain
other areas. A member of the epistemic commurutgroented thatif you go
back to the literature at that time, they were tue’. Ten years later, not even,
they are not all that unique. [...] Biologists havetstrong tendency when they
find something, they think its unique, but whenlgol a bit closer...”JEC-10].
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In addition, the area under question was relatigahall, covering less than 1500
km?, and lacked the intensive fishing history of otmearby areas containing
Lophelig such as the Rockall Bank. Nevertheless, theseamacern on the UK
side that fishing in the area could increase insimamer of 2003 following the
first allotment of Total Allowable Catch (TAC) qust for deep-sea fish species
released in 2002 (Council Regulation 2340/2002).s & member of the

regulatory community involved in the policy processnmented:

“We weren’t happy they were selling TACs for thepecies, we
didn’t think there was enough information to do tthae voted
against it. So | think the Commission were ameandbl do
something to address our concerns on that deeprvsatitiement
in any case and they had left open with us the estgm that we
came back to them and put forward some areas fasipke
closure to address our concerns. So they were [mgbeore
amenable to sorting something out on the Darwin Misubecause
of that as well”[RC-03].
This threat added further impetus to the UK’s dffdio secure a closure as
quickly as possible. In addition, momentum wasntaaned at both the national
and European level by the environmental NGO comtyunitably the WWF
with its aforementioned 2002 report on the Darwinuvids as a potential SAC

(Gubbayet al, 2002).

From the fishing industry’s perspective, there veasnixed reaction to the
Darwin Mounds closure, as to whether it wa®od or bad, necessary or
unnecessary[UCF-02]. As stakeholder involvement in fisherycdgon-making

has increased with the establishment of Regionalishdy Councils (RACSs)

under the revised CFP, members of the fishing imgusommented that the
Darwin Mounds closure would not easily be repeatddterestingly, while

members of the regulatory community and scienéfiperts felt strongly that the
certainty of the information presented showing ewmik of damage to the
Mounds had played a pivotal role in the establishingd the closure, fishing
industry representatives commented on the lackfofination they were party to
during the process, and how their increased ppétiicin in the policy process

might have resulted in a different outcome. As wleistry representative put it:
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“l suspect in my experience since [the Darwin Mosiradbsure],

that a lot of the opinions would have been made poetty

insufficient information. | think we have a muctettbr

relationship [...] with government and NGOs and tigerscies and
all the other relevant people, so | think if themeathing were to
happen again, we would be part of the process fionmuch earlier
stage and have access to accurate informationdd feck to our
members. So it would not necessarily change theiays, but at
least it would be more informed opiniongJCF-02].

Another fishing industry representative commenteat with the development of
the RACs and greater stakeholder participation unofean marine policy, the
“consultation process is more effective nowadaycenain aspects because
we’re working a lot closer with the scientific coommty and parts of the
governmentTUCF-01].

Members of the regulatory community involved in geément were also
positive about their communication with policy-mekeyet expressed concern
that“we’re not seeing, [...] this interaction to at leaalkert ministers to potential
difficulties that might occur, to fisheries minigtein particular” [RC-02].
Fisheries Protection Officers are the frontline wilealing with infringements in
protected areas, and take risks. Regulatory atigsimvolved in enforcement
are understandably concerned about putting theficéd$ in a dangerous
situation, and make every effort to maintain aajae with policy-makers, as

one authority commented:

“We always want to ask the fisheries departmenparticular to

keep us posted of activities that may have an itngiathe end of

the day on what our guys are doing on the frorg.lifEspecially]

if somebody’'s going to get shot at in the harborcause

somebody’s upset about something that's happe[@-02].
Consequently, while opportunities for consultatitawve improved between the
fishing industry and UK government, there is sorarcern in the enforcement
community that the implications of conservationvdn legislation‘which will
exclude people who currently do things at sea fdwing that and having a

major impact on their potential for earning a ligh [RC-02] need to be taken
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more fully into account. This concern is underdtdie, given the fact that MPA
enforcers occupy a sometimes precarious positiobetween the users and

policy-makers.

CONCLUSION

Although the closure of the Darwin Mounds area banviewed as a political
success, there are several outstanding issuen¢leat to be addressed. The
current method of enforcement relies on Vessel kdoimg Systems (VMS),
satellite transmitters that relay a fishing vessddication back to shore via a
Global Positioning System (GPS) satellite networkVhile theoretically an
efficient means of tracking fishing activity, it @ly recently that UK fishermen
have been required to use VMS boxes without ‘offiitshes, and this
requirement is not extended throughout the EU’itig fleets. Spain and
Portugal have something similar, but the UK’s teabgy is “state of the art”
[RC-02] in comparison. French fishing boats howeégéll have VMS you can
turn off, so [enforcement agencies] need to beegadute about watching what
they're doing”[RC-07]. In addition, the current system reliesdaita sent every
two hours, a rate that may not be sufficient tedebottom-trawling activity on
the edge of a closed area. A representative oJdishing industry remarked
that fishermen felt they bore the financial burdein VMS, as “there was
European funding [...] but the [UK] government todletmoney and built a
control centre and got the industry to buy the pquent themselvegUCF-01].

A member of the regulatory community involved mf@cement described the

UK’s vessel monitoring technology as being capalblevading tampering, as:

“We designed a completely bespoke system of VM&s ltbat was
built by a private contractor and is approved astechnical
standard in the EU now. So if you have a UK-reget vessel, we
insist that you have one of our boxes and ther®isff-on switch
on it, and there’s a battery inside it — if you ¢t power to it, pull
a fuse or something, it will send a message tmusay this guy’s
just pulled my fuse, I'll keep speaking to you @sgl as | can”
[RC-07].
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For the Darwin Mounds, VMS data is supplemented arial surveys by the
Scottish Fisheries Protection Agency (SFPA) andoreetd by SFPA patrol
vessels. From an enforcement point of view, howetlee most easily and
efficiently protected area is one that is closedltdorms of fishing (Guénettet
al., 1998). Given that the closure only applies tttdm trawling, the SFPA
have to prove ‘beyond reasonable doubt’ that fighiassels, whether observed
by VMS or by air patrols, were actually trawlingetseabed, given that pelagic
trawling is permitted. The burden of evidencehis respect can be problematic,
making successful prosecutions very difficult. BRbag by a fisheries patrol
vessel may be the only way to secure successfudepubions, and this is
expensive, dangerous and logistically challengiipis also calls into question
the assumption that VMS will provide for the enfemgent of offshore fisheries
closures. The enforcement of such protected asetimis likely to continue to
pose major challenges (Jones, 2006a). As a membethe regulatory
community responsible for enforcement commented, ftt that the Darwin

Mounds is still open to pelagic fishing is not algem, in this case, as:

“There’s no fish there. There’s no herring, maaker and that
would be a major issue for the pelagic industrihé closure had
an impact on them but they don’t go there. Fronmeaforcement
point of view it's an interesting point — the cheapway to enforce
a closed area is from the air. You can’t enfortdeyi VMS because
it doesn’t actually tell you anything. It mightlitajou that a
vessel’'s there but you can’t charge a ves$RIC-02].

That is to say,you have to charge an individual or owner/mastértioe boat”
[RC-07] and under Scottish laevery pertinent fact has to be spoken to from

two separate source§RC-07], consequently an infraction cannot be prbby

just one observation. In practice, this meant tha

“In a Scottish court [...] you can’t prove what someds doing
just by looking at it, you'd have to get on boamblesee the gear
being hauled and say yes this type of gear is sobotraw!” [RC-
07], “which does make us unique in terms of the UK amtibed is
an issue for our friends in Europe who — most Mandtates don’t
have that, and the European Commission views goase kind of
flaw” [RC-02].
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With Member States designating further offshore MHA coming years, the
guestion of enforcement must be taken into caokideration as resources are
stretched to meet the difficult requirement of piolg areas that are spread over
wide areas far from shore. The OSPAR network ofAsIRurrently being
designated will include sites already classified S8Cs under the Habitats
Directive, and will also incorporate marine halstand species not listed in the
Annexes to the Directive. The JNCC released artg@dICC, 2004) on this
initiative, exploring the concept of an ‘ecologigatoherent network’ of MPAsS,
as this concept is not formally defined, and prongdseveral recommendations
regarding the design of such a network. From Bdigtional perspective, the
overlap between the OSPAR network and that of Ma2®00 in offshore waters
may pose some tensions with regard to enforcenasnflember States will be
required to monitor those areas comprising Nat@@02under their obligations
stemming from the Habitats Directive, while the &uran Community will be
responsible for OSPAR areas under its commitmethécOSPAR Convention.
From my research on this area of institutional aerit does not yet seem clear
how the latter goal will be achieved. Neverthel#éiss Marine Strategy Directive
and European Maritime Policy currently in developin@ay harmonize matters
— this remains to be seen. As a member of thdatyy community involved in

enforcement commented:

“My understanding is there’s a raft of things inettHabitats
Directive, there’s OSPAR, these other groups hateag interest
in all of this, and not necessarily all of them bagot a
coordinated banner to indicate that some organ@atknows the
totality of the position, | don’t think we see thappening, from
our perspective’[RC-02].

Another key issue raised by the case of the DaMaunds is the role of the
precautionary principle in the CFP. Whereas thisqgiple, in its simplest form,
calls for actions to be taken in the face of uraety, the Basic Regulation
articles on emergency closures require a degreseiehtific certainty that may
not be available in all situations. With regardhe Darwin Mounds, irrefutable
proof of damage from bottom-trawling was a corrarstin the argument to

close the area to fishing. This may not be thes das other areas in need of
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protection, and one can also argue that such aagpis counter-productive; if
evidence of damage to an area of deep-water ceredquired to close it to
fishing, then what method is available for protegtpristine areas that are at risk

of being damaged?

Although the closure of the Darwin Mounds is a ®$scin many respects, it also
highlights the division between marine nature cora#on and fisheries
management in the European Community, a legal afitical issue that will
require resolution in the near future. The nexpthr explores the UK’s attempt
to ban pair-trawling for sea bass in the Englistai@tel under the revised CFP,
which resulted in a different outcome and highlgghinitations in addressing

fisheries activity impacts on marine nature consgow.

189



Chapter 6: The Pair-Trawl Ban

6

THE PAIR-TRAWL BAN

“Tome it's all a bit piecemeal and reactive. Yknow whoever shouts
the loudest [...] gets the biggest responfeGO-04]

“When you protect a dolphin by banning drift nassthat a fisheries measure or
nature conservation? You have these dialoguesrevare’ [NGO-03]

OVERVIEW

Drawing on a policy analysis and interviews withy kglayers in the policy
process, this chapter outlines the UK’s attempiao pair-trawling for sea bass.
This process occurred after the Darwin Mounds cmsund used a similar legal
approach, but without the same level of succedthoAgh it was not the primary
focus of this thesis (as it occurred within the m2territorial sea) the sea bass
pair-trawl ban is worth exploring as it highlighdeme key issues necessary for
achieving better synergy between nature conservainml fisheries management

in the marine environment.

6.1 BACKGROUND ON THE PAIR-TRAWL FISHERY

Pair-trawling for sea bass involves towing a largg between two vessels
through the water column, which can result in tiyeatcH of cetaceans. An
illustration of this fishing method is given in fbige 6.1. Compared with bottom
trawling, pelagic (or mid-water) trawling has a lmg potential to capture
cetaceans as the nets can be towed at faster s@aetperhaps also because
cetaceans seek prey fish within the net. This bwjrue for fisheries targeting
species that cetaceans are known to pursue, susdrdiaes, but sea bass is not
known to be a prey species for cetac€anapproaches to reducing cetacean

bycatch include modifying gear and/or using aca@udgvices i(e. ‘pingers’) to

! The term ‘bycatch’ refers to the incidental cabémon-target species (such as mammals, birds,
fish and other marine fauna) by commercial fishaagvities.

2 For common dolphins in particular (the speciestrfreguently caught in the pair trawl fishery),
an analysis of the stomach contents of strandddraidentally caught animals off the
Portuguese coast found that they feed primarilgandines and squid (Silva, 1999).
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deter cetaceans from entering the net. Alternigtiikis issue can be addressed
by restricting the fishery itself. The area knoasithe Western Approaches of
the English Channel is the site of intensive paiwt fishing activity during the
winter months, from October to May. From 2002-208@ne, 250 dead
cetaceans (mostly common dolphins) washed up orshibees of Devon and
Cornwalf exhibiting external damage consistent with deatised by the type of

netting used in pelagic trawls (WDCS, 2004).

Figure 6.1 lllustration of pair-trawling

(From WDCS, 2004:7, citing Northridge, 2003)

In the Western Approaches to the English Chanhelptimary countries fishing
for sea bass are the UK and France. For the 2008/2eason, seven pairs of
UK boats were engaged in the fishery, with a fghkr French presence (French
participation in the fishery may have been sevaresi that of the UKi.e. 49
pairs of vessels). However, during the policy psscoutlined below, DEFRA
maintained that the majority of the French flead dbt enter the UK’s 12nm

territorial waters (Lowther, 2006:52).

6.1.1 Legal context
The Habitats Directive requires EC Member Stateprmect cetaceans, ‘all
species’ of which are listed under Annex IV. Aicl2 requires that such

species are strictly protected throughout theirurstrange (paragraph 1),

% “Dolphin Carnage Continues” BBC News Website, 8&ary 2004, available online:
(//Inews.bbc.co.uk/1/hi/england/cornwall/3469135)stm
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including ensuring that incidental capture andirkijldoes not have a negative

impact on such species (paragraph 4).

At the sixth Conference of Parties (COP) to the @mtion on Migratory
Species (CMS) in 1999, Resolution 6.2 urging stesmgeasures against bycatch
was drafted by the UK and adopted by consefisuss a signatory to the
Agreement on the Conservation of Small CetaceamtiseoBaltic and North Seas
(ASCOBANSY, concluded under the CMS (see Chapter 2, sectiit)2he UK
is obliged to address problems affecting smallcaas related to bycatch. At
present, the ASCOBANS agreement covers the BaiticNorth Seas, including
the English Channel. At the fourth Meeting of Rexitheld in Esbjerg, Denmark
in August 2003, a resolution on extending the AS@QIB area into the Eastern
North Atlantic was passed, which should come irffecé by the end of 2007.
This extension will incorporate waters adjacentredand, Portugal and Spain
into the Agreement area, and closes the gap betw&PDOBANS and the
Agreement on the Conservation of Cetaceans of thekBand Mediterranean
Seas and the contiguous Atlantic Area (ACCOBAMS).

At the third meeting of parties to ASCOBANS in 20@0resolutiofwas passed
calling for a reduction in bycatch to below 1.7% tble best estimate of
abundance, with a precautionary objective of ratlybiycatch to less than 1% of
the best available population estimate. Thesetangere subsequently adopted
in the 2002 Ministerial Declaratidrof the Fifth North Sea Conference held in
Bergen, and ‘minimising bycatch of species whioh @aot the intended object of
commercial fishing’ was included in a Statementtlos Ecosystem Approach to
the Management of Human Activities at the aforemoaeid 2003 joint OSPAR-

* Recommendation 7.2 on the implementation of Reéiswol6.2 was adopted at the seventh COP
in 2002.

®> The ASCOBANS Agreement was concluded in 1991 uttteruspices of the Convention on
Migratory Species and entered into force in 1984.of 2007, its Parties include Belgium,
Denmark, Finland, France, Germany, Lithuania, Tlkélrlands, Poland, Sweden and the UK.

® Resolution No.3 on the Incidental Take of Smalla€eans, Third Meeting of Parties to
ASCOBANS, Bristol, UK, 26-28 July 2000.

" The 2002 Bergen Declaration, available on the Ngian Ministry of the Environment
website: (www.regjeringen.no/upload/kilde/md/ra@2@002/ddd/pdfv/156076-engelsk.pdf)
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HELCOM Ministerial Meeting in Bremen (see Chaptes@ction 2.3.3). Figure
6.2 gives a map of the ASCOBANS area and its adine range states.

Figure 6.2 ASCOBANS area
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(From the ASCOBANS website, www.ascobans.org)

In April 2004, Council Regulation (EC) No 812/280éntered into force,

addressing measures concerning incidental catdhestaceans in fisheries. In
particular, it calls for the use of ‘pinger detemce mechanisms, observer
schemes and a phased reduction in the use ofadftrtHowever, at the time of
its release, this regulation was criticized by Wikale and Dolphin Conservation

Society (WDCS) for the following exclusions: (i)lignetting vessels under 12

8 Council Regulation (EC) No 812/2004 of 26 April®) laying down measures concerning
incidental catches of cetaceans in fisheries arehding Regulation (EC) No 88/98, OJ L 50,
30.4.2004, p.12. The use of pingers has subsdgudsd been included in (i) Commission
Regulation (EC) No 356/2005 of 1 March 2005 layilogvn detailed rules for the marking and
identification of passive fishing gear and bearnwtsaOJ L 56, 2.3.2005, p.8; and (ii)
Commission Regulation (EC) No 1805/2005 of 3 Noven005 amending Regulation
356/2005, OJ L 290, 4.11.2005, p.12.
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meters in length are not required to use pingerd,(® vessels using pingers and

also vessels less than 15 meters long are notreehja carry observers.

The use of pingers is a contentious issue witHisieng industry, who claim that
they not only attract dolphins, but are also expendifficult to use and break
easily or even explode, endangering their créwdhis issue is recognized not
only by UK fishermen, but across the EC, as fishimgustry representatives
from several Member States approached the CommissioApril 2006 to
express their concern and desire that the regukatiequiring pingers would be
reconsidered or even revoked in the futilre. Scientific studies of the
effectiveness of pingers on reducing cetacean bgcéatave shown mixed
success, depending on the spetfes.

6.2 PoLicY PROCESS

It is worth bearing in mind that while the run wpthe policy process described
below overlapped somewhat with the designatiomef@arwin Mounds closure,
the later phasesi.€. rejections of UK emergency closure requests by the
Commission) occurred after the Darwin Mounds haghlqgermanently closed to

bottom-trawling.

6.2.1 Emergency closure attempt

Prior to the release of the aforementioned EC Reigml 812/2004 on cetacean
bycatch, the UK released a consultation p&iar2003 outlining its strategy on
the issue, which emphasized that the most effeatiehod of bycatch reduction

is closure of the offending fishery without dispiag fishing effort elsewhere. It

® WDCS website, news page on cetacean bycatch issues
(www.wdcs.org/dan/publishing.nsf/allweb/E4C35E6AEHABCC80256E1B0O03F3678)

19pingers put dolphins and fishermen at risk’ detioy Phil Lockley, 17 February 2006 in The
Fishing News, available online (www.thefishingnesesuk).

1 ‘Brussels “summit” on pingers fiasco’ article binTOliver, 28 April 2006 in The Fishing
News, available online (www.thefishingnews.co.uk).

2 The Cetacean Bycatch Resource Center has sumoh#nizeesults of several studies on its
website, according to species, fishery and regivailable at:
(www.cetaceanbycatch.org/pingers_effectiveness.cfm)

13 UK Small Cetacean Bycatch Response Strategy (M206B) A consultation paper outlining
the proposed strategy by DEFRA, Scottish ExecutiVelsh Assembly, Dept. Agriculture &
Rural Development, Ireland to reduce the incidecdgiture of small cetaceans in UK fisheries.
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was noted that if displacement did occur, the a®snight not be of any use at
all (Lowther, 2006). The consultation paper recanded that the UK adopt a
small cetacean bycatch strategy, which would coatdi an effective range of
measures, and that further research was neededh{&qQw006). In the summer
of 2004, the UK Sea Mammal Research Unit (SMRU) wasmissioned by
DEFRA to provide observations of bycatch in the @004 pair-trawling
seasort! The results of this study showed a substantiahtzyc of dolphins,
exceeding the 1.7% limit set by ASCOBANS.

In July 2004 DEFRA made a request to the Europeammaission to close the
Western Channel pair trawl fishery throughout IC&®a Vlle (see Figure 6.3
for a map of ICES areas) under Article 7 of the (B#&sic Regulation, on
emergency measurés. This request was rejectédas the Commission did not
find that the legal requirements justifying an egesrcy procedure were fulfilled,
i.e. a need for immediate action was not apparent asetieest was made in the
summer when the sea bass fishery is most actiwéniter months> It was also
not apparent, in the Commission’s view, that thekigeound information on
bycatch accompanying the UK’s request providedcadtyi new evidence on the
level of threat to the conservation of cetaceansthey fishery. Rather, the
Commission suggested that a ban in ICES Area Vlighmresult in a
redistribution of fishing effort, either into oth&sheries in the same area or into
adjacent areas, without necessarily reducing tlvatiofa of cetaceans. It is also
worth questioning whether, given the recent adoptaf EC Regulation
812/2004, further agreed measures from the Comomdevel were unlikely to

go through.

14 Report to DEFRA on dolphin bycatch mitigation wamkhe bass pair trawl fishery, SMRU
September 2004.

5 The SMRU study observed 400 bycatches for the lginent of the fishery in the 2003-2004
season. On the assumption that the bycatch rat¢hgesame in the larger French element of
the fishery (and on the basis of population es&séetween 75,000 and 120,000) it was
estimated that bycatch of common dolphins coul@%eor higher.

16 A copy of this letter is given in Appendix I1.

" Commission decision of 24 August 2004 on the regjpeesented by the United Kingdom
pursuant to Article 7 of Regulation (EC) 2371/2602(2004) 3229.

18 A copy of the Commission’s response can be foandipipendix I11.
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Figure 6.3 ICES fishing areas
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Monitoring highly mobile cetacean populations ine tldynamic marine
environment is an inherently uncertain exercisdforts to estimate abundance
involve a variety of approaches depending upon tHrget species and the
resources available (Evans and Hammond, 2004). ther case of the
ASCOBANS area, a survey entitled SCANS (Small GsacAbundance in the
North Sea and adjacent waters) was conducted tinelé&xgreement in 1994, and
provided the first robust estimates for cetaceamedance in the North Sea and
adjacent waters (Hammoret al, 2002). The second SCANS survey did not
occur until 2005, and results of the analysis havg been released in 2006. As
a result, population estimates and changes thathaag arisen from the survey
were not yet available when the UK approached tbe@ission on the pair-

trawling issue.

Rather, the UK relied upon the aforementioned SMRBearch, which was
finalized and released in September 2004 and shawkrke-fold increase in the
numbers of stranded carcasses of common dolphidsharbour porpoises on
beaches in South West England since the 1990ss antailysis indicated that the
bycatch rate in the 2003-2004 season was 12 timgéghthan in 2001-2002 and
more than twice the amount reported for 2000-20@erall, between 2001-
2003, the SMRU reported that a higher proportiogeifcean bycatch occurred
between 6-12nm than 12-18nm or 18-24nm from shdreey also observed a
shift in bycatch occurrence toward inshore watensthe 2003-2004 season:
whereas in previous years bycatch rates had beghedti in waters 24-30nm
from shore, for 2003-2004, bycatches were seen muanie frequently between
12-18nm. However, the SMRU was unable to say ity certainty whether the
high rate and geographical shift of bycatch durthg 2003-2004 was an
anomaly or would be repeated. In other wordshigh amount of bycatch may
have been an artefact of the survey effort itsedf {f you look for something,
you will find it). Interestingly, a member of the regulatory commum#olved

in the policy process commented on the SMRU datat,“it’'s quite clear that
the pair trawling in the Channel doesn’'t reach tfie7%] threshold [set by
ASCOBANS]. [...] And you can manipulate and masshgeadata in a way that

you can just cross the threshold if you want [lRC-08].
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6.2.2 Unilateral Order and second emergency clasattempt

In September 2004, Ben Bradshaw (then MinisteNature Conservation and
Fisheries) announced that measures were being dugwio address cetacean
bycatch caused by pair-trawling fisheries in theutS8oWest of England,
including a ban on pair-trawling for sea bass wittiie 12nm territorial sea, and
the introduction of a licensing system for UK vdsseperating within 12-
200nm.

The UK subsequently established a unilateral GPderder domestic legislation
on 22 December 2004, prohibiting British fishingsels from pair-trawling both
within UK territorial waters i(e. within 12nm of the coast) and anywhere else
they operatej.e. in EC waters. In January 2005, the UK approactied
Commission agaffl, requesting an emergency closure under Articlef $he
Basic Regulation on measures within 12nm, to prblother Member States
from pair-trawling within UK territorial waters, Ibuthis request was also
rejected™ The Commission’s decision built on its previoegection, adding
that no new scientific information had been madailakle that could justify a
change in their analysis. While the UK proposadd Inelied on data from the
SMRU, the Commission looked to ICES for adviteyhich concluded that (i)
other fisheries were also responsible for bycatched (ii) that a prohibition on
pair-trawling in UK territorial waters would resuit displacement of fishing
effort into adjacent areas without necessarily caty incidental bycatches of
dolphins.

As a result, while UK fishermen are prohibited frosing pair trawling methods

in UK and EC waters, this ban has no effect onrolihember States, including

¥ The South-west Territorial Waters (ProhibitionRafir Trawling) Order 2004 under the Sea
Fish (Conservation) Act (1967). Statutory Instrmtn2004 #3397, available online:
(www.opsi.gov.uk/si/si2004/20043397.htm).

20 A copy of the UK request is given in Appendix IV.

L Commission Decision of 26 February 2005 on theiestipresented by the United Kingdom
pursuant to Article 9 of Council Regulation (EC) R®871/2002 on the conservation and
sustainable exploitation of fisheries resourceseutice Common Fisheries Policy, OJ L 104,
23.4.2005, p.37.

22 |CES Reports of the Advisory Committee on EcosystéACE) 2002 and 2003.
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those that participate in pair-trawling within Ulértitorial waters. Table 6.1

outlines the events leading to the unilateral bapair-trawling for UK vessels.

Table 6.1 Timeline of UK ban on pair-trawling for sea-bass

DATE ACTION

2003 MAR UK published a consultation paper outlinits strategy to
reduce small cetacean bycatch in UK fisheries

2004 APRIL | EC Regulation 812/2004 on small cetadsaratch in force

2004 JULY UK approached Commission requesting eerergy measures
under Article 7 of Regulation 2371/2002 to closhéry in the
Western Channel (ICES area Vlle)

2004 AUG Commission decision to reject request

2004 SEPT Fisheries Minister Ben Bradshaw annoumtedtion to ban
fishery unilaterally

2004 DEC UK Order closing the fishery within 12nifrEmglish Coast for
UK fishermen (whether in UK or EC waters)

2005 JAN UK approached Commission requesting eideraf domestic
ban to vessels of other Member states, under Ar8@f
Regulation 2371/2002

2005 FEB Commission decision to reject request

2005 OCT 10 Rejection of Greenpeace-initiated judicial revieythe High
Court of Justice, Queen’s Bench Division

2005 OCT 31 Rejection of Greenpeace- initiated appeal by the&ue Court
of Judicature in the Court of Appeal (civil divisip

(From De Santo and Jones, 2007:8)

6.2.3 Greenpeace judicial review and appeal

After the UK Order came into effect, Greenpeacesped a judicial review to
overturn the closure, arguing that it would notyolné ineffective but also have a
negative effect, displacing fishing effort beyon@®nfin from shore and
consequently increasing cetacean bycatch. How@veenpeace’s efforts were
unsuccessful and their claim was dismissed by tligh FCourt?® In the
proceedings of the judgment, Greenpeace arguedhbamnotive for the Order
was improperly ‘political’, designed to give a ‘$a&l impression’ that the
Government was taking action to save dolphins.ticlisStanley Bunton, who
presided over the judgment, dismissed this argurbgnpointing out that the

Order was only ‘political’ in that it would assihe UK in pressing for EC

% Case C0/865/200%reenpeace Ltd. v the Secretary of State for thér@mment, Food and
Rural Affairs 10 October 2005, High Court of Justice, Queeréadh Division.
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action, which, ‘given the restrictions on unilalesation imposed by the CFP, is
the only really effective action that can be tak@@ragraph 66). Given the data
provided by the SMRU showed a higher bycatch rateinvthe 12nm zone from
2001-2003, Justice Bunton concluded that there dvbalan increase in bycatch
as a result of the Order only if vessels moved tigiing beyond 24nm. Indeed,
from Justice Bunton’s perspective, there was ‘nal difference between the
motivation of Greenpeace and DEFRA', rather ‘thepdte between them is as to
mean rather than ends’ (paragraph 3). The judgmaisotnoted that the number
of UK vessels operating in the pair-trawl fishepeaating outside of 12nm had
decreased from seven in 2003-2004 to two in 20@&28nd at the time of the
appeal, preliminary results indicated that the byltaate in the latest season
(2004-2005) was half that of the previous seasahcammon dolphin strandings
had decreased from 93 in the first quarter of 2043 in the first quarter of
2005 (paragraph 60). Greenpeace subsequently padnto appeé! the

judgment but it was dismissed.

6.3 IMPLICATIONS FOR FUTURE M ANAGEMENT SCENARIOS

There are several reasons why the pair-trawl bdmdi meet the same positive
response afforded the Darwin Mounds closure byCb@mission. A member of
the regulatory community involved in the attempgedr-trawl ban summarized

its failure to be a result of two factofeo support in Council’and:

“I think the Darwin Mounds thing was on the stodks quite a
while before it happened, the bass pair trawl bamhink we
seemed to be pressurized into a bit more by coscémom
environmentalists so we weren’t really ever in conhiof that
process in the same wajRC-05].

With the sea-bass fishery in the English Channet, anly is it very much
dominated by French fishermen, who maintain a pawdobby, but also the
accepted scientific advice available argued thatkihn would be an arbitrary

measure, and unlikely to achieve the desired gbedducing cetacean bycatch.

24 Case C1/2005/228%reenpeace Ltd. v Secretary of State for the Enwient, Food and
Rural Affairs 31 October 2005, in the Supreme Court of Judieain the Court of Appeal
(Civil Division).
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As mentioned above, the ICES advice relied upothkyCommission indicated
that other fisheries in the area also resultedycatch and that there was a need
for comprehensive monitoring of the numerous trésheries active in the

region before ICES could be precise about mitigatexjuirements.

In addition, the second attempt at a ban was tadgat fishing occurring within
the UK’s territorial watersi.e. 12nm from shore, but it can be argued that with
the fishery operating outside this boundary as ,wetaceans would still be at
risk of being caught and drowned in pair-trawl nefg the same time however,
the UK government pursued a ban within 12nm pre$lynaecause it knew it
would not be politically feasible to extend a baroughout the English Channel,
given the failure of its first attempt under Aract of the Basic Regulation. As a
result, when faced with the second Commission tiejecthe UK was left with
maintaining its unilateral stance, prohibiting paawling only for its own
fishermen. A member of the regulatory communityoined in the policy
process summarized the outcome of a unilateralt@ais ban asmeaningless,
really” given the proportion of UK trawlers versus Frehodats operating in the
area,.e.. “unless you do something against the French whdhererast — by far
the biggest, | mean when they claim they’re 95%heffishery, they might be
right” [RC-08].

When asked about why the ban did not go forward, ititerviewee commented
that“there was never any hope for it [to succeed], reslly” and that:

“It was political cover. It just wasn't going toappen. And
actually why should it? There’s legislation abeut mean it’'s fair
enough — if you want no catches of dolphins atlah it should
have worked but you’'ve got an international agreeintbat says
‘up to’ | think it's 3% of the population, 3.4%gQmething like that,
that’s not called a legitimate bycatch but an adeéje rate” [RC-

08].

As mentioned earlier, the ASCOBANS resolution otacean bycatch called for
a reduction to 1.7% of the population. As thisosteson noted that even 2% was
defined as ‘unacceptable’, it is interesting toenthiat a member of the regulatory

community who had been involved in the pair-traahlpolicy process did not
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recall this fact correctly during the interview.t does without saying that a
unilateral ban is in contrast to the level playfregd sought by UK fishermen in
the context of European fisheries management. imtesviewee also argued that
only banning UK fishermen from the area worked agiathe development of

potential research on preventing bycatch as:

“If you wanted any evidence or trialing [on] whab tdo for
cetacean escapes, these were the only boats engagedso by
prohibiting their activity you were effectively jusaving it to the
French, who weren’t doing anythingRC-08].

It also acts against UK fishing interests on theopean level, as:

“There’s a long-term fisheries downside to that,ethis it's not a
regulated stock and if it ever does come to be le#¢gd and
allocated between different member states, then tyaok record
of catches will count. So by restricting ourselvesv, we are
taking a lower share in the futur¢gRC-08].

It can be argued that the Commission’s decisiaeject the UK’s request for an
emergency closure hinged on the definition of Uieesible damage’ as outlined
in the emergency measures Articles of the BasicuR#ign, and defining this

state for a stationary, slow-growing coral reedasier than defining it for mobile
populations such as cetaceans. Another intervieivem the regulatory

community summarized this issue well, when they memted that:

“For the Darwin Mounds, it's clear that once yoake a trawl
through, you've irreversibly damaged it. For dolph yes you're
damaging them but it's not necessarily irreversibRarticularly if

you're doing something and trying to develop miiiga at the
same time’TRC-09].

One of the key issues that emerged during interwviewth members of the
scientific and regulatory communities was the rale science in policy-
formation, particularly with respect to the succetthe Darwin Mounds closure
and the failed attempt to ban pair-trawling for demss. The theoretical
framework set out in Chapter 3 emphasized the igesible played by science in

setting the agenda and hence on overall envirorahesyime effectiveness, but
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this issue is worth exploring further, and withive tcontext of precaution and the

complexity of the marine environment.

6.3.1 ‘Whose science?’ Improving the science/pyplicterface

The Darwin Mounds closure and the pair-trawl baghhght some interesting
interpretations of ‘precaution’, given it is one thfe stated goals of the CFP
Basic Regulation. If a precautionary approach lbardeemed as implying that
nature conservation should be pursued in the faseientific uncertainty, a flaw
can be seen in the emergency measures provisionseoBasic Regulation,
which require a degree of certaintye. that ‘evidence of a serious threat’ must
already exist. The difficulty of determining whaggree of damage or threat is
required to have occurred before action can bentadsmains an issue. In the sea
bass pair-trawl ban example, the Commission’s tigjemf the UK'’s proposal
for a closure under Article 7 of the Basic Regulatwas justified on the basis of
lack of evidence as required under the Article, thig requirement is arguably
inconsistent with the interpretations of the preicanary principle discussed
earlier (see Chapter 3) and now incorporated inéoEU Treaty. As a member

of the epistemic community commented:

“Well if you require damage before you start totraduce

conservation measures, it's a big concern. Yowkhbe able to
find out if you have a habitat that needs protattiten you go out
and do it based on the habitat criteria, you donded to have
anything to do with damage. It's just totally aldu [EC-06].

While this perspective can be viewed as a congervacientist’'s idealism,
interestingly a member of the oil and gas induspgke along similar lines with
regard to the use of the precautionary principleenvironmental decision-

making:

“One of the things that [the failed pair-trawl bagmphasized to
me was how unable to control fisheries individugnmber states
are. Because there’s the science angle of it &ed the political
angle of quotas etc., and there isn’'t a strong eovation ethic in
many of the Member States or even necessarilyagnéion of the
issues. So when it comes to debating fishing aameslosures or
whatever it is, | think the precautionary princidle] is very low
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on the priority ranking in decisions, which | thirka great shame
[...] We set a lot of store by it but we don't aaty apply it. We
talk a lot about sustainability but certainly inrtes of deep water
fisheries our activities are clearly unsustainabled therefore why
on earth are we doing it? Are we — and Europee-\ae that short
of protein that we have to go damaging resourcef2CI-02].

Another member of the epistemic community made rgerésting comment
regarding perceptions of precaution and the diffees between scientific and

regulatory definitions of uncertainty:

“The phrase ‘we have no evidence’ means differbirigs to a
scientist and a politician: to a scientist it msame’ve examined a
lot and concluded there’s no significant effect.heTpolitical
translation is they haven’t looked yet, or at al[EC-04].

A member of the regulatory community expressedcthrecern shared by many
in the policy arenai.e. whether to push forward with protecting aréasst
because we’re not sure if there are corals [theog]not? | think this is not
proportional” whereas some aredare more representative'than others, and
should be prioritized[RC-01]. During the interview process, the issue o
prioritizing and protecting ‘pristine’ areas camp frequently. According to
another interviewee from the regulatory communéygconscious decision has
been made by the UK in its site selection proces®ffshore SACs, that rather
than going for thébest” sites, they would go fdirepresentative, and that's a
big shift [in approach]” [RC-10]. This interviewee went on to say that in
situations where two areas of habitat (of the stype) are being considered for
designation, and there is good information abow buat not the other, the site
with the better information will be prioritized whithe second i$put to one

side for a while [...] because otherwise you wotilget anywhere[RC-10].

A member of the epistemic community commented oe fhecautionary
approach as being two-fold, from the perspectiva césearcher interacting with
policy-makers. First, for practicality’s sake, tbeience needs to be strong and
obvious,“we can only do things where there’s strong evidgnEC-14]. And

second, the question of whether we are only looKorgsites that have been
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damaged,'we shouldn’t be protecting sites that are damageae; should be
protecting pristine sites that are vulnerable, se want evidence of good areas
that are in good vitality"[EC-14]. This raises another issue, however gitais
pristine and hasn’t been damaged, why not? Isattea inaccessible and
consequently not in need of protection? It caratggied that policy-makers are
taking a precautionary approach by pursuing primtector ‘representative’
areas, but at the same time the necessity to hao® ipformation about a site
before it can be protected is somewhat contraryhéo philosophy of a truly
precautionary approach. This conflict is due t® tomplex physical nature of
marine ecosystems and the inherent difficulty tpiesents for determining
appropriate conservation measures. A member ofefiistemic community
summarized this rationale well when they remarked“in areas where fishing
is going on, you have to find the corals first befyou can implement the
precautionary principle. The burden of proof sti#s with the environment”
[EC-05].

Some interviewees from the epistemic community esged apprehension about

the way science is being used in the political arefts one scientist put it:

“I think the science has been usurped completéhythe old days

we used to argue with Greenpeace about issues low n

Greenpeace goes directly to legislation. [...] ®ce has a

relatively small role in this. It's public opiniemaking rather than

science” [EC-06].
At the same time, a perception exists in the NG@roanity that the number of
scientists‘willing to engage” in communicating their findings to policy-makers
in a form easily digested and applicable to theicgohrena is limited, and
therefore“maybe [NGO] science isn’t as broad-based as itddobe” [NGO-
07]. NGO representatives also raised concern atheubbjectivity of science
funded by industry, and data collectiare(monitoring) that occurs on fishing

vessels wherémajor intimidation and bribes’[NGO-07] are a factor.

Interviewees from industry also commented negatiaslout the role played by

NGOs. A representative from the fishing industogmenented on the lack of
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accountability that they saw in the NGO perspectagding that the fishing
industry doesn’t get much 6& positive reflection” [UCF-01] from Greenpeace
and the Marine Conservation Society. An intervieweom the oil and gas
community also felt victimized in the public eyap&ining:

“Greenpeace or pressure groups who are trying tokendife
difficult, [we] have to explain to them that theoduction of oil
and gas isn’'t necessarily the great Satan and it ba done in an
environmentally sound manner and yes we are bujldemewable
offshore wind farms at the same time. A lot oisitabout
communicationTUCI-03].

The question remains, whose science counts? Jhis issue related not only to
the role of political pressure and lobbying, bigoabne of trust between users,
experts and policy-makers. One of the aims of tisis was to elucidate the
perspectives of these groups on one another’s rolesarine governance. In
addition to the RACs described earlier (see Chaptesection 3.4.1), fisheries-
science partnerships have been established in trg@ars within the UK.

Representatives from the NGO community were somewaptmistic about the

potential for improving fisheries management thifoagnsultation processes:

“The UK [scientists] sit down with fishermen on egular basis,
and that’s taken a lot of the sting out of ICESngeseen as a
closed shop where they're not listening to the widews of the
fishing stakeholder sectofNGO-04].

Representatives from the fishing industry had mixedctions about their
interaction with scientific experts. While one dmpized thatthe consultation
process [with regard to establishing protected ajeia more effective nowadays
[...] because we’re working a lot closer with thaentific community and parts
of the government{[UCF-01], another felt that the fishing industneeds more
information, there needs to be a greater tie-tn”the policy process [UCF-02].
This interviewee summarized the difficulty with d&ppg a precautionary

approach and integrating science into policy-makjate well, as follows:

“In any other industry you would think that ther@wd be a pretty
simple structure for coming to a decision and therauld be a
process you would go through, evidence-based, hadlécision
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would be made. Everything to do with fisheriesaspolitically
motivated that the scientific evidence is giver, sbcioeconomic
evidence is given and then the decision the Cornanissakes can
be a million miles away because the French putsuneson, the
Spanish put pressure on, the UK’s put pressure vamatever.
You're asking people to give their expert advice #men you're
ignoring that advice and the Commission are makimgir own
decision on it, which doesn't fit with the advitat they've been
given, because of political maneuvering. And tei't be good
for the resource they're supposed to be there megat” [UCF-
02].

Taking a precautionary approach to offshore macmeservation poses serious
challenges, given the complex nature of the mamearonment and the political
motivations behind the use of science in decisi@king. As a member of the
legal community noted, there has been some impreweim the integration of

precaution in fisheries management since the maf4,Salbeitincremental and

not generally very applied[LC-03].

In the case of the Darwin Mounds, the ICES scidmoeight to the Commission
played a pivotal role, and was considered to béh sitong and impartial
evidence. This evidence falls within what HaasO®26874) would term ‘usable
knowledge’,i.e. accurate information that is of use to politiciaansd policy
makers. Such knowledge must also be seen as eefires consensus and
contributing to the achievement of collective goalsPerhaps even more
important than the quality of the science itsethwever, is the process through
which the knowledge is transformed into decisiorkimg. As Skodvin and
Underdal (2000:31) argue, the critical challengetiits transformation process is
to provide an ‘enlightened, consensual and usexaglt interpretation’ of the
policy implications of environmental science, witlhalistorting the science itself
or impairing the scientific process that produded i

In 2004, ICES was reorganized with the ecosystemnogeh in mind: instead of
structuring along disciplines”ICES is now divided into science groups and
advisory groups with the advice beifgpoled into one group under one head”
[EC-10]. A member of the NGO community commenteubifively about
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ICES’s incorporation of the ecosystem approach tm recent structural

reorganization:

“ICES has made a concerted effort to try and restue itself to
take on board an ecosystem-based approach withwine it's

reconfigured its committee structure, and you fie’t see any of
that kind of fertile thinking at DG FisheriesfNGO-04].

ICES is limited in its advisory role by two factorsicertainty regarding the state
of fish stocks as well a8pure political pressure, lobbying”’[EC-10]. In
addition, a member of the epistemic community khis®ncern over the
impartiality of ICES science, as, in their opinidthe EU has been struggling
with ICES for years, it's been kind of trying t&e¢aover ICESTEC-06].

The information provided for the Darwin Mounds alos was comprehensive
and unquestionable, but also requiesleral years worth of material. As a

member of the regulatory community involved in ffudicy process described it:

“We had evidence, there was no hesitation therer that year
and for the year before and probably two years l&fetCES was
giving repeated advice that the main threat to deeger corals or
sponges was trawling, so there was no doubt to yappke
precautionary approach”[RC-01].

Another member of the regulatory community who Hleen involved in the
Darwin Mounds negotiationsfound it odd that something where the ICES
advice had seemed so clear — that we could endaumdp [...] quite a lengthy
debate” [RC-03]. Despite the irrefutable evidence of dgmao the Darwin
Mounds observed in 2000, three years elapsed béferearea was protected
from bottom-trawling. An interviewee from the NG©©mmunity put this down
to the fact that ICES scien¢es very slow” and“you have to have everything
absolutely beyond a doubt proven before that tmggenything in DG Fish”
[NGO-03]. At the same time, however, the emergetiogure Articles of the
revised CFP did not come out until 2002, only aryesore the area was closed.
As described in Chapter 5, the Darwin Mounds degign process was

relatively quick, but also measured and step-wiseprecautionary.
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As discussed earlier (see section 5.2.1 abovekxdiemce used by the UK for its
proposals to the Commission to ban pair-trawlinmmedrom the SMRU. The
Commission, meanwhile, went to ICES for advice, ahhstated that a ban on
pair-trawling in UK territorial would not achievesiobjective of halting cetacean

bycatch. As a member of the regulatory commuroiypmented:

“At the UK level, [decision-makers]| will obviouslisten to their
internal science advisors be it [the JNCC] or SMRUWAt the

European level, quite rightly the Commission wantere

international consensus, so that's the ICES medmaniAnd since
[the JNCC feeds] into the ICES mechanism, assumgige got it
approximately right, there’s usually very littleffgirence” [RC-

09].

Thus it can be argued that by favoring ICES adwieer that of the SMRU, the
Commission was aiming for ‘international consenstaher than allowing a
Member State to call for a conservation measuredaslely on its own national
scientific data, which might be less objective. wewer, it seems more likely
that the economic and political impact of shuttidgwn a fishery largely
dominated by French industry at the request oltKewhich had a minor stake

in the fishery, played a greater role.

International tensions aside, a key issue undadinthe challenges to
implementing a precautionary and ecosystem-basg@doagh in the marine
environment is the lack of integration between retonservation and fisheries
management measures. This bifurcation occurs ¢m the international level
(e.g.with OSPAR not including fishing issues, and NEAE&Gctions towards
nature conservation being compromised by its meslishing interests) and

also within the European Commission.
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6.3.2 Disconnect within the Commission

The origins of the bifurcation between fisheries nagement and nature
conservation are described in more detail in Chaptesection 2.4.3), whereby
the European Commission gained legislative jurtsaiicover fisheries measures
while Member States retain nature conservationiwiteir remit. Figure 6.4 (a
simplification of Figure 2.7 in Chapter 2) illustea this split, with DG Fisheries,
working on the advice of ICES, the Advisory Comestton Fisheries and
Aquaculture (ACFA) and the Scientific, Technicaldconomic Committee for
Fisheries (STECF) produces Regulations that MenSiates must abide by,
while DG Environment, with the advice of Habitater@mittees (in the case of
nature conservation issues), produces DirectivekhwvMember States must
implement via national legislationg. ‘direct effect’).

Figure 6.4 Disconnect within the European Commieai

STECF European Commission

\ Habitats
ACFA Committee

P DG DG

i Fisheries Environment

ICES |
v v
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4 Member States | *

— Advice
----» Output

It is worth noting that the developing European #titae Policy is being headed
by DG Fisheries while the Marine Strategy Directiv@s come out from DG
Environment. In October 2006, at a Coastal Futwekshop on the Maritime
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Policy Green Paper, a representative from the EamogCommission discussed
its development® | spoke with this representative after the megtind when |
asked the reason for why DG Fisheries was headiagMaritime Policy, as
opposed to DG Environment, she replied that (DGhéngs) Commissioner
Borg’s portfolio was $maller than that of other possible Commission ézad
such as Environment and Transpart'When pressed, she also added that the
decision waspolitical” , i.e. going back to the tension and territoriality betwee
the DGs. As the Maritime Policy will involve indig sectors such as shipping
and transport, it is not surprising that DG Fisbenvould position itself to be the
lead authority on policy affecting industrial sthkéders. When | asked a
member of the epistemic community who had beereptest the Coastal Futures
meeting about their opinion on the issue of DG é&iigs leading the developing

Maritime Policy rather than DG Environment, theyrsoented:

“After the experience of the CFP do you really wantrope in
charge? Eurocrats are inefficient and the CFP @ a ringing
endorsement of Europe when it comes to managerfteGt04].

While an inside Commission perspective describegppemtion between the DGs
as “generally good” and went on to say thdtve have more in common, the
draft Marine Strategy, the [...] future Maritime Ry, so they need us and we
need them”[RC-01], all other relevant stakeholders intervidweisagreed,
including members of the epistemic community, th€ ddgulatory community,
NGO representatives and industry. Consultatiorsdmzur between the DGs,
however there is no formal process for communicatiGeveral interviewees
offered anecdotes to illustrate the disconnect eetwDG Fisheries and DG
Environment, either from their own personal expsre or from what they had
seen occur (or not) during the course of theirearés one NGO representative
put it:

% «Towards a Future Maritime Policy for the Union:EAiropean Vision for the Oceans and
Seas”, presentation given by Nathalie Hesketh, tinagi Policy Task Force, European
Commission on 12 October 2006 at the Costal Fulmedgerence “Towards a European
Maritime Policy”, School for Oriental and Asian 8tes (SOAS), University of London,
London, UK.
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“I have to say that in the time that I've been dpithis job, and
that’s getting on 15 years now, | haven’t seen iamgrovement in
the engagement between DG Environment and DG Fkesdier
[NGO-04].

Another representative from the NGO community comt®e@ on the ingrained
role played by this bifurcation within the EC iretpair-trawl ban:

“ICES is going to DG Fish, it's not going to the Ebr the
Council, it's just going to DG Fish and that triggeDG Fish to
action if the evidence is sufficient. And the Mem®btates don’t
go to the Council, they go to DG Environment, $® at parallel
situation. And what’'s not there is any communamatbetween
these two. And | think my idea would be that DGhFshould
absolutely listen to ICES but they must also listentheir
colleagues when their colleagues say for us natuneservation,
it's our Habitats Directive. When the red lightas you need to
react, and that just doesn't exist at all. So thgsys talk to each
other but still Fish have one constituency and saentific body
and Nature has anothefNGO-03].

A representative from the fishing industry commentieat not only dd'[DG
Fish and DG Environment] barely speak to each dthaut also“they seem to
be fiercely territorial about what they cover respeely and unwilling to work
with the other, in case they’re giving a little bit their turf to the other group”
[UCF-02]. As a representative from the UK governinaut it “the link between
CFP and the HD, the interaction between those tihere are still issues
surrounding that which we haven't fully resolvedhnvihe CommissionTRC-
03]. This “lack of a coordinated approach in the CommissiofRC-03]
between the DGs was noted by most intervieweesehemthe NGO community

expressed the strongest concerns about this discgriar example:

“If you ask DG Fisheries about things to do withethabitats
Directive, they just tell you to go speak with D@vEonment
about it quite a lot of the time, whereas you stidag able to get a
joined up answer from either end really. So itiseal concern
and | don't really think that we’re going to moveuch further
forward until we get out of this sort of structunee have at the
moment — there is a real... crying out for some prap&itutional
sort of harmonization[NGO-04].
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Members of the NGO community also commented thatolame should be put
on DG Fisheries for this situatione. “the impetus should be coming from them
because DG Environment is quite a small DG andésth't have the resources
to lead on these sorts of thingfGO-04]. As a member of the epistemic
community put it,'DG Environment is doing the bare minimum on thebkiats
Directive — they just don’'t have enough resourcflSC-04]. It appears that
there is a‘completely clear but unwritten hierarchy[NGO-07] whereby DG
Fisheries not only perceives itself as being steotigan DG Environment, but is
generally perceived by others to be higher up ia therarchy than DG
Environment, which is likely seen d&among the lowest in rankingdf all the
DGs [NGO-07]. This may seem obvious, given theneoaic importance of
fisheries as compared with environmental and ceasien issues; however it
was interesting that several interviewees commeatethe inequality and lack
of legal basis for it. As one interviewee commedn®G Fisheries isreluctant

to engage or let DG Environment interfere in thephere of competence”
[NGO-04] although it recently renamed itself as heectorate General for
Fisheries and Maritime Affairs, a classificationathseveral interviewees

commented sounded more environmental, althoughwihsslikely not the case.

At the same time however, devising a strategy fleviating this discrepancy is
problematic, or as one member of the regulatory mmamty put it: “this
impossible job of linking the two DirectoratefRC-08]. Clearly this issue will
need to be addressed, given the forthcoming Magitifolicy and Marine
Strategy Directive; any synergy between the twdiatiwves, which seems
necessary for their success, will rely on direchownication between the DGs.
The wider issue of a split between fisheries mamesge and nature conservation
in the EC will not be resolved without a strong&lague between the DGs and
focused efforts to integrate the developing MamiRolicy and Marine Strategy
Directive. A member of the regulatory community nooented that

compromises will need to be made, and territoryceded, as:

“I think either DG Environment’s going to have tome out and
say ‘we have no competence to legislate in fiseeaeDG Fish is
going to need to come out and say ‘DG Environmantlegislate
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for fisheries in respect to environmental mattersif either of

those statements happens then no court case wipdra but

otherwise | think a court case is almost certairhppen at some
point” [RC-05].

Given the bifurcation between marine nature cors@m and fisheries
management in the EC, the outcome of the pair-ttaml supports the argument
that the tension between the DGs inherently thrnsatéhe successful

implementation of an ecosystem-approach in Europeders.

CONCLUSION

When compaired with the Darwin Mounds closure, th€s attempts to gain
Commission approval to ban pair-trawling for seashia its territorial waters do
not bode well for the future of European marineurgiconservation. While the
political situations surrounding these two casesewather different, and this
may be the primary reason for the difference ircones, at the same time one
can not help but wonder whether the success dbémein Mounds measure was
itself an impediment for future marine protectitinotugh the revised CFP Basic
Regulation. In other words, the Darwin Mounds alesmay have simply been a
relatively straightforward way to show that the ised CFP was ‘greener’.
Compared with the pair-trawl industry, deep-sedirfig around the Darwin
Mounds involved fewer fishermen, and as severagrutwees (from the
epistemic and NGO communities) acknowledged, fighover coral reefs
destroys nets and does not compensate a fisherme@r®mic loss of having his

gear ruined.

“Fishermen don't like trawling coral because it desys their nets.
Sensible fishermen wouldn’t try to go for any coaa¢as — they
might try to get close to them but they're verytmas about it
because of the damage to their ndisC-14].

As outlined earlier, the revised CFP commits its E@mbership to
implementing precautionary and ecosystem-based oappes to fisheries
management (Article 2.1). It could be argued that evidence required for a

closure to be established was present in the dolghiandings that clearly
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resulted from the fishery. Yet the Commission adjuhat there was less
evidence for a closure, in comparison with the casé¢ forward to the
Commission for the Darwin Mounds. As a member fg UK regulatory
community involved in the pair-trawl ban policy pess noted, the EC bycatch
regulation had only taken effect at the beginnih@@4 and‘there really just
wasn’t the data on the French [fishery] bycatclRC-03] that could have
changed the outcomeWhether the EC decision-making process could have
closed the fishery is another issue however, gittem powerful lobbying
potential of the French fishing industry, and thetfthat the bycatch evidence
put forward by the UK was called into question lne tindependent advice
provided to the Commission by ICES. A member ef NGO community spoke
pessimistically about moving forward from the Damiilounds in the future, as:

“I think it's going to be a very very long, slow touto get beyond

things like the Darwin Mounds — vitally importard they are, it's

a one-off, and what we’re not seeing is the kindnainstream

thinking that would enable that to happen more Wide..] So you

can imagine, you think hell — are we going to hawego through

the Darwin Mounds on every offshore Natura 200Ce git

Community waters? It's an alarming prospect, and just don’t

feel that it's going to be easyNGO-04].
The Darwin Mounds closure required compromise atep-wise, careful
diplomacy: repeating this process for every cloaumder the CFP emergency
closure provisions is not a practical solution.tie case of the UK, now that its
legislation for implementing the Habitats Directigesoon coming into force (the
Conservation (Natural Habitats etc.) Regulationtsghould be easier to close
areas within the UK’s 200nm EFZ. Yet within Eurapevatersi(e. 12-200nm),
this issue remains contentious: some countriesentainly ahead of others with
respect to prioritizing offshore SACs. In the cafsomething like pair-trawling
for sea-bass, where fishing interests came dirently conflict with a nature
conservation issue, the revised CFP clearly fagomnomic interests through its
requirement of firm evidence, despite its espoa$al precautionary approach to
environmental protection. Consequently, it ishe Member States’ benefit to
enforce their national legislation for implementiritge Habitats Directive

throughout their offshore and inshore waters.
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As mentioned earlier, a recent ECJ ruling (Case04) can be interpreted as
requiring all Member States to apply the Directofeshore. Whether applying

the Habitats Directive fully is enough to overcorttee underlying tension

between fisheries management and marine naturec@i®n within EC waters

remains to be seen. Fully applying the Directikarf 12-200nm will require

more cooperation between the two DGs, but this n@ybe enough to address
the underlying tension. In fact, this bifurcatien likely to continue to pose

problems, given the fact that the unifying legislatfor European marine policy
is also split along these lines, with the Marineatigy Directive under the
control of DG Environment, while the EC Maritimelieg is being headed by

DG Fisheries.

The next chapter goes into more detail on Europearine legislation currently
under development and whether/how these initiatwils(in conjunction with
the legislative framework already in place) movewdads the goal of

implementing an ecosystem-based approach to maaiee conservation.
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v

DISCUSSION AND REFLECTIONS

“When you have the facts on your side, argue totsfaVhen you have the law
on your side, argue the law. When you have neiti@ler” (Al Gore)

“The marine environment can’t vot¢gRC-04]

OVERVIEW

Building on the experiences of the Darwin Moundsludre MPA and the ban on
pair-trawling for sea bass, this chapter furthepleres issues raised by the
different policy outcomes of the two case studie@mely how the complex
institutional environment currently evolving will chieve its goal of

implementing an ecosystem-based approach to o#fshmarine conservation.
First, an assessment of the regime effectiveneswgdtical framework set out in
Chapter 3 is explored in light of the outcomes bé ttwo case studies,
highlighting some limitations of applying theoreticconstructs to developing

regimes given political realities and constraints.

7.1 INSTITUTIONAL INTERACTION IN THE NORTH-EAST ATLANTIC

7.1.1 Potential effectiveness of an offshore MPdgime

As discussed in Chapter 3 (section 3.1.1) manynregishow characteristics of
multiple processes of regime generation. Thikésdase for offshore MPAs: the
regime for offshore marine conservation did not elep spontaneously, it
evolved through the modification of existing legigbn with the addition of new
rules and regulations. While the legislation imeal has been ‘imposed’, the
‘negotiation’ process surrounding the Darwin Mounissure played a pivotal
role in its establishment. At the same time howeg#orts at negotiation were
not sufficient to ensure success for a ban on tpavling for sea bass in the
English Channel.

217



Chapter 7: Discussion and Reflections

In examining the developing regime for offshore MP/ the North-East
Atlantic, it is quickly evident that it has the patial to perform with ‘mixed’
effectiveness. As discussed in Chapter 3 (se@iar?), theoretical approaches
to characterizing environmental regime effectivenkave recently focused on
three key variables: the ‘type of problem’ beingles$sed, the ‘problem-solving
capacity’ of the regime and the related ‘politicahtext’ (see Tables 3.1 and 3.2,
section 3.1.2, from Milest al. (2002)). Looking at these variables more closely,
it is apparent that the ‘type of problem’ addreskgaffshore MPAs can vary in
malignancy and in the state of knowledge aboufptioblem, given the range of
objectives for which an area may be designaiesl $pecies and/or habitat
conservation, fish stock regeneration etc.). Inanexing the potential
effectiveness of the Darwin Mounds MPA, for examplte problem was severe
(i.e.irreparable damage to a coral reef) but the stadkeamwvledge was good. For
the failed pair-trawl ban on the other hand, theas less consensus on whether
the best available data on dolphin bycatch reptedea severe problem in that

situation.

With regard to ‘problem-solving capacity’, althouglo set procedure for
adopting decisions related to offshore MPAs yestsxithere is some potential
for congruence given the mechanisms already ineplache CFP and Habitats
Directive, as both DG Fisheries and DG Environmease Qualified Majority
Voting (QMV)! within the Council of Ministers to adopt Regulaiso and
Directives, respectively. During the interview pess, a few members of the
regulatory community commented negatively on QMg. that “decisions
[taken] are about the Lisbon Agerfd&eeping fishermen in work [...] short term

benefits”[RC-04]. As another member of the regulatory camity explained:

“[There are] drawbacks of relying totally on the @mnunity
process, because of qualified majority voting. YMauld have
happened at the end of this Darwin Mounds procedtirthe

1 QMV and the process of European decision-makirgiascribed earlier in the thesis, see
Chapter 2, section 2.4.6

% The Lisbon Agenda was mentioned earlier in theithgsee Chapter 2, section 2.4.4.1 at note
123).
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Council had voted not to approve the closure? Wheould we
stand with meeting our obligations under the Hatsitirective?”
[RC-03].

Other factors related to the ‘problem-solving catyaof the regime involve the
roles of an Inter-Governmental Organization (IGOhdathe epistemic
community, the leadership of one or more partiesataegime, and the
distribution of power within the regime’s membegshiThere is, as of yet, no
specific IGO tasked with overseeing an offshore Mfegime, however there
have been discussions at recent forums on the aj@uagl European Maritime
Policy and European Marine Strategy Directive afieed for an international
Marine Management Organization (MMO). A well-stwed IGO with well-
defined links to/from relevant actors would cleailycrease the potential
effectiveness of an offshore MPA regime. The idéastablishing a national
MMO has also been discussed with reference to tkis developing Marine
Bill (see discussion below in section 7.2.2). EBipéstemic community is already
well-integrated into decision-making regarding bfiee marine conservation,
and expert evidence played an important role inotlfeome of the Greenpeace
judgment and the Darwin Mounds emergency clos@een the arguably less
favorable outcome of the pair-trawl ban, howeveis perhaps more valuable to
analyze the way the science is interpreted and, ua#iter than just looking at

whether it is ingrained in the decision processdf{asussed in Chapter 6).

With regard to leadership, by designating the fitatopean offshore MPA, the
UK is viewed by many as ‘gold-plating’ environmenttandards and can
consequently be considered as a ‘pusher’ and/atrtimental leader’ in the
process. Whereas other Member States tend toatakepy-out’ approach to
implementing European Directives, the UK has beescdbed as more likely to
‘elaborate’ them, in order to provide greater ¢laand certainty (NAO, 2005).
This proactive approach is viewed both positiveld aegatively, depending on
the perspective, as users understandably feelraomsti by obligations they see
the UK adopting that are taken less seriously heiotMember States. As a

representative from the fishing industry put it:
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“One of the disadvantages the UK fishing industag lalways had
is a competitive disadvantage because of the UKjsr@ach to
Europe, both on gold-plating of regulations and theilateral

approach of our government bringing in legislatitvat will only

actually apply to UK vessel§UCF-01].

However, from a regime effectiveness standpointsaime players take on a
leadership role and pressure others to follow,ethisrincreased potential for
overall success. This is true not only with regandthe development of
environmental regimes, but also the success ofnat®nal conventions and
treaties’ It is also true of EC interrelations, as undetidde 227 of the EC

Treaty, when a Member State feels that another Mer8tate has failed to fulfill

an EC obligation (including environmental commitrisgnit can bring the matter
before the ECJ. Theoretically, the UK’s leadership role in tharin Mounds

closure and attempted pair-trawl ban should hasalted in positive outcomes
in both cases. However, given the politics betih@lpair-trawl ban, this was not

the case.

The ‘political context’ for the developing regime liess simple to define as the
marine environment’s inherent biological and spatt@mplexity implies
linkages between issues and institutions that niakerder to analyze than a
comparable terrestrial ecosystem. However, thesldping UK Marine Bill,
European Maritime Policy and Thematic Marine Stggiteaim to take the
different issue areas into account, for exampleessing pollution and transport
as well as nature conservation by utilizing a Martpatial Planning (MSP)
approach, as discussed earlier in the thesis (bapt& 3, section 3.4.2 above,
and section 7.2.2 below). The comprehensive aisabfsenvironmental regime
analysis offered by Milest al. (2002) uses ‘ulterior motives or selective

measures for cooperation’ as a benchmark for measthie ‘political context’

% Chaselet al. (2006:42) define four possible roles for statesrduenvironmental regime
formation: serving as a leader, a supporter, agsiate or vetoing/blocking the process. A
lead state has a strong commitment to effectiari@tional action on an issue, moves the
process of negotiations forward, and attempts io thee support of other state actors.

* Formerly Avrticle 170.

® This right has been used several times to threatert proceedings, but on only one occasion
has it resulted in a decision by the ECJ, whendaauccessfully brought proceedings against
the UK for having unlawfully enforced domestic Iglgtion setting a minimum mesh size for
prawn fisheries, Case 141/fance v. United Kingdorfl979] ECR 2923 (Sands 2003:185).
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variable. However, with respect to marine consaa this variable fluctuates
considerably. In the case of the Darwin Moundgjissussed in Chapter 5, there
was a strong impetus from the Commission and D@&effies to make sure the
closure went through, as it was the first use efaéimergency closure mechanism
within the revised CFP, and an environmental sucogsuld highlight the
‘greening’ of European fisheries. From the UK’'srqmeective, the political
context was also supportive of a closure, givengibnernment’s concern about
the new deep-sea TACs and quotas coming into effe@uropean offshore

waters in the summer of 2003.

The political situation surrounding the pair-travdn was quite different, and its
less successful outcome may have been partiallyaitiee success of the Darwin
Mounds measure. The Darwin Mounds emergency aosa@s achieved as a
result of consultation and compromise, and whileansimple process, the area
concerned was relatively small and involved a kedithumber of specialized
deep-sea fishermen. In comparison, the pair-treguilndustry involved a larger
number of (mostly French) pelagic fishermen, fighover a larger area, and
hence with greater lobbying power on the Commistegl (given the economic
impact a ban on their activities would have). Tiolbying power was likely
more proactive and resistant following the DarwinuMds closure. Members of
the regulatory community involved in enforcemenblgp about the potential for
“a monumental human cry if the situation developglze conservationers [sic]
are proposing at the momenfRC-02]. From the perspective of enforcement
agencies, this would entditiots on the quayside [and] potentially conflictt a
sea between fishery protection vessels and boatswil just ignore [them]”
[RC-02]. It would be understandable for the UkKhiigy industry to feel cheated
with the outcomes of both closures. With the DarnMounds, the deep-sea
fishing industry was stopped from operating whilelagic trawls (largely
Spanish) were allowed to continue, and only UKdrshen are prohibited to use

pair-trawling methods for catching sea-bass in Efevs.

As a result, while some of the factors used bymegheorists€.g.Miles et al,

2002) to define regime effectiveness are usefulicaidrs for offshore
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conservation in the North-East Atlantic, others agmunclear. It is therefore
useful to step back and examine offshore MPAs withi broader regime
interaction context in order to assess the strengthd weaknesses of the
developing regime.

7.1.2 Conventions and interactions

The Maritime Policy for the European Union (seeaflier 2, section 2.4.4.1)
currently under development is being designed tovide an overarching

framework for marine protection. In the Green Raparrently open to

consultation, the Maritime Policy is described asting on twin pillars: the

Lisbon strategy (i.e. sustainable development) and the ecosystem agproiac

acknowledges the challenges posed by the globatenaf the oceans and large
number of actors involved, but it also aims to e@ngolicies on maritime

transport, industry, coastal regions, offshore gyerfisheries, the marine
environment and other relevant areas. This is @orneous task, and the
Maritime Policy’s reliance on the Lisbon Agenda hassed concern among
members of the NGO community, given its focus ooneenic development and

what can be perceived as the antithesis of theystra approach:

“l think there’s a lot of concern following the lben summit,
there’s been a kind of redefining of sustainableefigoment. You
know we think about sustainable development asttine®e-legged
stool of social, economic, environmental — the mmvhental leg
has got very wobbly as of late and there’s a reathpng drive to
redefine sustainable development as underpinniegptofitability

of the sectors and making sure all this social andnomic criteria
are met”[NGO-04].

The draft European Maritime Policy refers to a ‘coom EU maritime space’
governed by the same rules on safety, securityeandonmental protection. A
recent paper (Suarez de Vivero, 2006) casts daulbhis concept and raises an
important question: is a unified marine policy thiay forward or will it lead to

chaos if inter-institutional linkages are not clgatefined beforehand?

% As mentioned above in section 7.1.1.

222



Chapter 7: Discussion and Reflections

Regarding the European Marine Thematic Strategyraladed Marine Strategy
Directive (see Chapter 2, section 2.4.4.2), as imeed earlier, there were
concerns raised about its definitions of ‘Good Eowimental Status’ (GES) and
the lack of linkages to other Community legislati@uch as the CFP, Water
Framework Directive and the developing Europeanitviae Policy. Another
serious concern is the lack of fisheries provisionshe draft Directive. One
interviewee from the NGO community stated that D@heéries had been
responsible for removing the criteria that fishck®had to be recovered in order
to attain GES, as:

“Fisheries still are absolutely considered to beesource and not
a nature conservation aim, and therefore there&sdahgument that
no environmental legislation can really speak abdisheries
resources’[NGO-07].

Until the Marine Strategy Directive and Maritime lieg are finalized, it is

difficult to analyze these initiatives within a mege effectiveness framework.
However, the relationships between these EC inigatand other institutions in
the offshore marine environment can be examinedigint of vertical and

horizontal institutional interactions. For the pases of this discussion, vertical
interactions are those operating from the inteomeatli to regional and/or national
level (.e. of a hierarchical nature), while horizontal intdracs occur between

institutions operating on the same levelg( between international conventions
or between regional conventions etc). Figure Tolides a visual representation
of the complexity of institutional interactions looth the vertical and horizontal

dimensions.
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Figure 7.1 Vertical and horizontal levels of institional interaction

(From: Caribbean Large Marine Ecosystem Projectaep2007, available on
the Ocean Security Initiative website www.osi-igf)o

The institutions and legislation in place of releva to offshore marine
conservation in the North-East Atlantic can be \adwn the global, regional and
national levels. For the UK, these include UNCL@$TES and the CBD on the
global level, EC legislation (including the draftakihe Strategy Directive
(MSD), Common Fisheries Policy (CFP), Habitats Bliree (HD) and the
developing European Maritime Policy), OSPAR, the £Mnd the Bern
Convention on the regional level, and the develgpparine Bill and Offshore
Marine Conservation (Natural Habitats, etc.) Retjoies on the domestic level.

Figure 7.2 gives a schematic representation ottlels of governance.

This hierarchy represents the legislative framewrkimplementing offshore
MPAs, however in practice not all of these instdos are currently actively
involved in European offshore marine conservatgsuési(e. CITES, although

it does include marine species found offshoresrAihnexes). While not legally

" This legislation and provisions related to offshararine conservation are discussed in depth in
Chapter 2.

224



Chapter 7: Discussion and Reflections

binding, the 2003 World Summit on Sustainable Depelent and the 2003
IUCN World Parks Congress are both included as thigylighted offshore
marine conservation and, as mentioned in Chaptdse2tion 2.2.4), these
initiatives may help shape future legislation.

Figure 7.2 Hierarchical view of international, regnal and UK legislation
relevant to offshore marine conservation

Global Conventions/Initiative

CITES UNCLOS CBD WSSD/IUCN
European Legislation Regiona Conventions/Commissiol
MSD  CFF HD OSPAF  CMS NEAFC
EC Maritime Policy Bern Conventio ASCOBANS

UK Legislation

Conservation (Natural Habitats, etc.) Regulation

2)

Marine Bill

International regimes establish rules applicablehgr members, leaving their
implementation up to the members’ domestic arramegegs As discussed in
Chapter 2, in the European Community, environmeratectives are

implemented by Member States through the estabéshwf national legislation,

a process known as ‘direct effect’. Consequetitly,effectiveness of legislation
implemented in this manner is dependent on theopeence of Member States’
national institutions, which is likely to vary beden countries. Young (2002a,
2002b) identifies three sets of factors that plaikeg role in the interaction
between international regimes and national implgéatem: competence,
compatibility, and capacity. Competencerelates to the political and legal
authority needed to implement commitments madehatimternational level.
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Compatibilitydescribes the fit or congruence between institali@mrangements
set up under international commitments and theaspcactices prevailing within
individual states. Capacity estimates the potential a state has to successfull
implement international obligations, measured by a@vailability of social and
material capital. The recent expansion of the EGem members in 2084nd
two more in 2007 will likely pose some additional challenges to lempenting
environmental legislation equally within the now RIémber States, given the
discrepancy between their individual levels of cetepce, compatibility and
capacity’® The EC expansion process also entails a geograpift away from
the Atlantic and towards continental Europe, witle thew Member States’
maritime activities focusing on the Baltic, Meditamean and Black Seas (Suéarez
de Vivero and Rodriguez Mateos, 2006). How thi#t shill affect the

developing EC maritime legislation remains to bense

As outlined in Chapter 2, both the EC and severainider States are parties to
UNCLOS, NEAFC and OSPAR and recent ECJ case fdvas held that under
certain circumstances, a provision in an intermati@greement concluded by the
EC may be directly applicable in its Member Stafese Chapter 2, section
2.4.5). It can inferred from these rulings thatrvber States are obliged to treat
Conventions to which the EC is a Party as Commuaity In May 2006, an
ECJ ruling® on the dispute between Ireland and the UK reggr@muclear
(MOX) plant in Sellafield clarified that the whold UNCLOS is EC law and
forms an integral part of the EC’s legal order. gufe 7.3 provides a

diagrammatic representation of these institutiordtaeir participants.

8 Cyprus, the Czech Republic, Estonia, Hungary, ieatithuania, Malta, Poland, Slovakia, and
Slovenia joined the EC in May 2004.

° Bulgaria and Romania joined the EC in January 2007

9 The European Commission released a communicatia898 specifically addressing
environmental challenges of enlargement with regauchndidate countries in Central and
Eastern Europe. In particular, the Commission $ecuon the following areas of
environmental management as the most lacking fegmtion with European standards: air
pollution, water pollution and waste managementA{@8) 294 finall.

" See Chapter 2, Table 2.1.

12 Case C-213/0%5yndicat professional coordination des pécheurkitang de Berre et de la
region v Electricité de Francef 15 July 2004; and Case C-239/Gammission of the
European Communities v French Republi@ October 2004.

13 Case C-459/03;ommission of the European Communities v Irelah80 May 2006, at
paragraph 82.
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Figure 7.3 Example of institutional interactionsithe North East Atlantic

» UNClos =

!

NEAFC «—» EC <«—» OSPAR

.

EC Member States
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Russia T
Denmark
—» | Norway —\4

Iceland

Given that the EC is a signatory to UNCLOS and OBP#llowing the recent
ECJ rulings, it appears that all Member Statesbeaheld accountable for marine
protection issues stipulated by these conventidmsthrer or not they themselves
are parties. The diagram above also illustratasatthough Norway and Iceland
are not members of the EC, their activities in therth East Atlantic are
governed by their commitments to NEAFC, OSPAR ahtCuUOS*

The OSPAR network of MPAs described earlier (Chaesection 2.3.2)
currently under development will initially be based Natura 2000 sites already
designated or in the process of being designate8Ag3s under the Habitats

Directive. This relationship can be seen as sysgcg as the OSPAR site

14 Norway, Iceland and Lichtenstein participate ie European Economic Area (EEA)
Agreement which entered into force in 2004 andvadithese countries to participate in the EC
Internal Market without assuming the full respoiigibs of EU membership (see Chapter 2,
note 81). The EC has three fisheries agreemettisNairway: (i) bilateral (in the North Sea
and the Atlantic), (i) trilateral (with Denmarkw@&den and Norway in the Skagerrak and
Kattegat), and (iii) a neighboring agreement cavgthe Swedish fishery in the Norwegian
waters of the North Sea. Council Regulation (EEG)2214/80 of 27 June 1980 on the
conclusion of the Agreement on fisheries betweerBihropean Economic Community and the
Kingdom of Norway, OJ L 226, 29.08.80, p.47.
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selection criteria, being newer, will include fe@si not present in the annexes to
the Habitats Directive. However, during the intew process different
perspectives emerged on the potential for OSPARroonote offshore marine
conservation. Members of the regulatory commuaftgn seemed skeptical of
OSPAR'’s potential, even referring to OSPAR*aginger group” [RC-09] for
testing out ideas, and emphasizing its limitatigiven “it doesn’t have a remit
[i.e. competencejn relation to fishing” [RC-03]. There was also uncertainty
from the regulatory community as to what exactlyG®PAR network of MPAs
will entail, not only in its definitioni(e. they may simply bédouble-badging”

[RC-04] existing Natura 2000 sites) but also regayénforcement:

“The OSPAR network is simply a declaration. OSPR#desn’t

take any disciplinary measures on the network. ARSRonly

declares that this zone is part of the OSPAR nétwbiprotected
areas, and they can even propose a managementeadgiinthey
cannot implement it by themselves. That will beMfember States
to — well, if they feel bound by this sort of recoemdation, if they
feel bound by an OSPAR decision which is not bgid[RC-01].

OSPAR parties will likely determine the managenregime for protecting any
MPAs designated within the OSPAR network themsehaesording to their
national legislation. However there is concermfrthe regulatory community
that it will take a lot of work to prevent OSPARes becomingpaper parks”
[RC-04], as there is no mechanism currently in @l#@me monitoring or enforcing
a network of MPAs set up under the OSPAR conventipra third party. For
sites already designated under Natura 2000, acabilityt is clearer and Member
States are held responsible under their commitrteerthe Habitats Directive.
For areas beyond national jurisdiction, howevegrahs as of yet no mechanism
for monitoring and enforcing these sites, thoughP@R “will probably look to
NEAFC to propose sites[RC-04]. This may be a non-issue however, as one

NGO representative commented:

“I know the UK has put forward a stack [of Natur@Q@D sites for
the OSPAR network]. Most of these sites are gtmrge in the O-
12nm and then there’ll be a scattering of sitesobelyl2nm and
virtually none beyond thatfNGO-04].
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While the OSPAR network offers an opportunity tcsigeate sites involving
species and habitats not included in the Habitatecive annexes, and to
designate sites on the high seas within the OSPA&RQ, athis potential
opportunity is perceived by some in the regulatang NGO communities as
lacking a strong mechanism for enforcement, contpavéth European
Directives. Legally however, the OSPAR Commisdias the power to adopt
binding decisionS, which its predecessors did not, and it also éstes the
right of access to information about the maritinteaaof the Conventioff.
Legal experts interviewed also emphasized OSPAR&ader approach to
marine conservation, incorporating both the preoaaty principle and an
ecosystem approach, as well as having more fleéyibthan the Habitats
Directive,e.g.including multiple-use areas [LC-04].

The oil and gas industry had an interesting petspeon OSPAR, finding it a
more accessible forum for addressing marine isselketed to their activities
than, for example, going to Brussels. As one isgmtative put it:

“The beauty of OSPAR is that if | have a problenthe UK has a
problem, we can go there and have direct input elmehge things
if we can persuade others. The EU is a much biggere
amorphous organization and | can lobby through glogernment
and there’s the UK representation over there befytre trying to
lobby on millions of topics]UCI-03].

There is some suspicion in the oil and gas industay OSPAR will eventually
be superseded by the European Maritime Policy andnd Strategy Directive,
i.e. that “OSPAR will come to an end and the EU will take rovguCI-03].
That, however, would leave out non-EC Member Statesently accountable
under the OSPAR Convention, namely Norway and ihcklavho would then
only be bound by their commitments under UNCLOS agoadtticipation in
NEAFC (.e. in the same position as Russia). Representaftiges the oil and
gas industry also expressed concern over the péetlod site protection
designations in the marine environment and questiomhether having SACs,

15 Art 10(3) and 13(2) OSPAR Convention.
16 Art 9 OSPAR Convention.
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SPAs, SSSIs, MNRs and now OSPAR MPAs was an dfticreay forward

[UCI-03]. The greatest concern from the oil and galustry, however, and one
that was repeated frequently during interviews, \@asexasperation that the
fishing industry continues to operate with so fegtrictions on their activities
compared to the oil and gas industry, which vietssli as highly regulated and
extremely compliant with environmental protectioeasures in comparison. An

example of this sentiment follows:

“We don't say it in public because we have a vemod
relationship with the fishing industry now [...] itannoying and
very frustrating that every other sector, partialjaoil and gas,
has to go through such a rigorous environmentaleassent
procedure and the fishing industry doesn’t. A dbtpeople say
that the fishing industry is far more damaging thany other
industry” [UCI-01].

Nevertheless, OSPAR does not include fishing aawiwithin its regulatory
sphere; this issue is left to the governance of Gk® within EC waters and
UNCLOS and NEAFC within and beyond Member State€Z&EFZs.
Compared with other Regional Fisheries Managemegaidzations (RFMOS),
NEAFC is perceived by members of the NGO and episteommunity asold
fashioned and not transparen{NGO-07], and moving only slowly towards
having a role in biodiversity protection and mitigg fishing impacts on habitats
[NGO-01].

“Since the Darwin Mounds [...] the only other thingat's come
through is this NEAFC development and that's almosiing
through another route, because of international ssige in
general on bottom trawling as an ecosystem impssaid rather
than specifically protecting coral[EC-13].

One NGO representative commented that they are miadey “in terms of at
least the wording they're usingNGO-07] as they recently revised their statute
to formally include the ecosystem approach, howéwey only accepted some of
the closed areas originally proposed by the EC @052 based on
recommendations from ICES, and these were all estlut size before NEAFC

parties agreed to closing them. As one scierdisiarked:
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“They actually rejected one of the areas where wevk there’s
coral because that was one of the areas where afléshing was
going on. [...] They left out the coral areas arouhd Rockall and
Hatton Banks or at least a good part of it becaws$efishing
interest. More or less saying they’re quite happgonserve areas
as long as there’s no fishing going on thefEC-13].

Thus it can be said that the NEAFC, while it maydbeng more than some other

RFMQOs, is still viewed as only doirfthe absolute minimum[NGO-07].

In analyzing different perspectives on the compfestitutional situation in the
North-East Atlantic, several underlying issues egadr during the interview
process. In addition to confusion regarding they warties to overlapping
institutions will manage their obligations, thesealso concern that the non-EC
countries fishing in the area are not under enosghveillance by their
participation in UNCLOS and NEAFC alone. One exisp to this latter
concern is the fact that Norway has a strong histur protectingLophelia
pertusain its own waters! UNCLOS and its potential role in managing the
offshore environment came up very rarely duringerviews, aside from its
emphasi¥ on the role of RFMOs in fisheries management. eGithat the
Maritime Policy and Marine Strategy Directive atd#l sinder development, the
most pertinent European legislation currently imcéo in the region is the
Habitats Directive and the CFP. However the bdtion between nature
conservation and fisheries management in the E@tase situation of tension

that upsets the developing regime for offshore MPAs

7.2 IMPLICATIONS FOR EUROPEAN OFFSHORE M ARINE CONSERVATION
The remainder of this chapter reflects on the htons of applying
environmental regime theory to the developing regior offshore MPAs. An

issue of particular concern to many interviewees whether/how an ecosystem

7 See Chapter 2 (section 2.4.1.2) at note 91 fistiad of Norway’s cold water coral closures.

18 Article 61 of the LOSC, on the conservation ofliy resources in the EEZ requires coastal
States tdensure through proper conservation and managemedsures that the maintenance
of the living resources in the exclusive economitwezs not endangered by over exploitation’
and thatthe coastal state and competent international migations (regional fisheries
organizations) shall cooperate to this end’.
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approach is being implemented in the European magimvironment. This
discussion then explores some further tensionstiaaé not yet been directly
addressed in the developing regime, but which eetkduring the interview
process and have the potential to impact the dpuadot of marine conservation
policy. These issues include the impact of dewwmtuton the UK marine
environmental policy and the role of third part{esch as Russia) in European

fishery politics.

7.2.1 An emerging framework

When examined within the context of political réaek, the regime analysis
theoretical framework set out in Chapter 3 doesamsiver a key question posed
by this thesis: why did the Darwin Mounds closusecged while the pair-trawl
ban did not. For the most part, scholars of emwirental regimes takepst hoc
approach, examining outcomes and processes of esgimat are already in place
and have produced some results. In the case siia# marine conservation,
while international commitments and a legislativaniework exists, major
components are still in various stages of develapni®th on the regional.€.
the EC Maritime Policy and Marine Strategy Diree)ivand local i(e. the UK
Marine Bill) level. Consequently, taking a purellgeoretical approach to
examining the potential for offshore MPAs in thertheEast Atlantic is not
sufficient, and inclusion of the human element tigio the methodologies
employed in this analysisi.€. semi-structured interviews and participant
observation) provided a wealth of useful informatiand allowed a greater
understanding of issues affecting the developiggme.

Given the difficulty in applying regime effectivesee criteria to a developing
regime, it may be useful to focus on progress tdwar stated goal as a means of
assessing the potential for future European mamamservation initiatives. This
thesis has already drawn attention to the emplpagisn attaining an ecosystem
approach to managing the marine environment witha developing regime.
Whether this goal is being met is worth exploringttier, based on evidence
(both positive and negative) distilled in the iniew process and from

participation in regional meetings on the subject.
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7.2.2 Evaluating RACs and MSP as the way forward

During the interview process it became apparertt difterent stakeholders had
varied perspectives on whether an ecosystem agpmwas appropriate and/or
being properly applied in the offshore environmeAs a member of the NGO
community remarkedideveloping an ecosystem-based approach, thatigumst
happening and [...] it should be. It's got a hell aflot to do with the
relationship between DG Fisheries and DG EnvironthefNGO-04]. This
tension between the DGs and the bifurcation betviisberies management and
marine nature conservation were explored in mopthde the previous chapter,
but it is worth noting again here that this lacksghergy has led to confusion and
mistrust, from many perspectives. A member of #@pestemic community

commented that:

“All the talk in this new Marine Strategy that’s mng out is on
ecosystem management and sustainable developmenbbody
knows what that means. It's not managing ecosystatis
managing human impact on ecosystems, that’s wgirthtalking
about and it's fundamentally different things. Aindon’t think
anyone really knows how to do thafEC-06].

The bifurcation between marine nature conservadiod fisheries management
poses a serious challenge to the implementati@m afcosystem approach in the

marine environment. As a member of the regulatorpymunity commented:

“We are of the view that either under the Habit&sective you
give powers to control fishing — which | simply dathink will
happen — or fisheries authorities have a respohgihtio do what
they say when they say they're going to adopt thesystem
approach. And we're firmly in the latter camp an& want to
bring in necessary protection$RC-08].

In addition, there may also bélarking suspicion” [NGO-04] among fishermen
that by helping to identify the best areas fortishing activity, these areas will
be the first to be designated for protection arab@tl off. This sentiment of
mistrust regarding management was evident wheprasentative of the fishing

industry described the worse case scenario of aA kPbe one with*... no
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tangible management objectives, [which] doesn’t mehitored, and then gets
left in place even though it's not having its dedireffect. And that again just

gives people very little confidence in the systfdCF-02].

Oil and gas industry representatives also expressgpicion and worry over the
designation of offshore sites, citing the potental areas to bésterilized by

either SACs or MPAS[UCI-01]. This representative went on to explain

“Every potential habitat is treated as a candidateea and the
operations are perhaps having to spend more tinteraaney than
they should need to in operating in these areddCQ have been
in particular taking a very precautionary approath this. The
industry would like some certainty and it's not paping at the
moment”[UCI-01].

Another member of the oil and gas industry comneentem a similar

perspective:

“I do have a slight concern that when you actuadgd all the
different habitats together, essentially the whséa floor is of
conservation interest. Whilst | am strongly indawf a better
understanding of the seabed environment and theréfe threats
to it and therefore how you can mitigate thosedltsel don't think
we could say that 100% of the seabed must be peateicom
either some or all activities. Because if you &mplthat thinking
to the land, then where would we go? What wouldie® And the
answer is nothingTUCI-02].
And a third representative from the oil and gasustd/ spoke along the same
lines: “[my concern] is that you don’t tie things up so amyou make life
impossible everybody, or for industry. | think de probably need significant

protected areas but striking the balance [is diftf’ [UCI-04].

Not surprisingly, many interviewees pointed to ttevelopment of the Marine
Spatial Planning (MSP) concept and the role of B&g)i Advisory Councils
(RACs) as the best means for achieving an ecosylséa®d approach. As set
out earlier in Chapter 3, current legal and instnal approaches to offshore
marine conservation are embracing these two mestmanior implementing an

ecosystem approach.
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The RAC process for integrating stakeholder invoileat in marine
environmental decisions in the North East Atlahigs met with mixed reviews.
While representatives from the fishing industry aedulatory community were
optimistic about the RACs’ potential, some memlzdrthe epistemic and NGO
community were concerned that their effectiveneay aiready be hampered by

an inability to incorporate an ecosystem-basedagupbr:

“The RACs aren’t going to take on board an ecosysbased
approach, they see it as kind of like wallpapehinhk, a backdrop
for what they do, but they don’t see it as somethirey should be
putting any effort into — partly because they thit'd a horizontal

issue and that shouldn’'t be something they shoaltbb worried

about with a regional seas approach. But | woutdue that it

should be much more in the core of the RACs, samgethey

should think about in the work that they take faidia]NGO-04].

As one representative from an environmental NGQOtpiftthe RACs don't take
forward an ecosystem-based approdale’re always going to be reliant on DG
Fisheries to spearhead efforts, so we need the ggamm Commission to be
strong on this”[NGO-04]. Understandably, representatives from tishing
industry had the most positive views on RACs asnaed access to the policy
process. One interviewee elaborated:

“If you look down at the regional, participatorypananagement
models — they tend to work a lot better than theedown sort of
remote bureaucracy that typifies the CFP in the Bsyears. And
RACs have to be the first step towards that. Hdjyeéventually
they’ll take on more of an advisory functiofJCF-01].

Another representative of the fishing industry diésd RACs as‘a body

through which [...] regional interests can propos¢eatative solutions or new
solutions and fresh ways of thinkinglUCF-02]. However, an NGO
representative personally involved in the RACs canted that although there is

progress being made from the fishing industry’spective, it is:

“[...] very much from the point of view of them pratiag their
own interests rather than from them inserting frg® into this
gamut of human activities that have the potenbabé¢ ecosystem-
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damaging activities. They’re not doing this in thgirit of an
ecosystem-based approach, they’re doing it to ptdishing from
things that could damage their fishing interes{lGO-04].

Interviewees from the NGO community expressed geonsupport for the
Marine Spatial Planning (MSP) approach, with or@esentative even calling it
“a portal into the ecosystem-based approach to ngamathe seas[NGO-04].
Representatives of the fishing industry, on theeotand, were less supportive
of the MSP approach and expressed concern thatult eevolve into a land-
based system being applied to the marine envirofnaariit’s just trendy, in
vogue” and “a double edged sword’[UCF-01]. From this interviewee’s
perspective, while MSPcould be useful to protect something vulnerabgeich
as spawning area&he government’s track record on spatial plannitends to
be focused on cash directions, wind farms, oil gasl’' [UCF-01].

A member of the NGO community pointed to the fighindustry’s support for
RACs as being a result of their concern about caitnge with other industries:

“The reason that the fishermen not only welcomeat firoposal
initially but also were happy to make an environtaeNGO chair
of the working group, which was a surprise in savags [...], was
because the fishermen are very very concerned altbet
encroachment of other human activities such as wgns,
aggregate extraction, all the things we know happenthose
waters [...] the encroachment of those activitiestlogir fishing
activities” [NGO-04].
At the same time, there is some optimism in theifig community, as another
representative put it:this is quite an unusual phase and a positive ahevall
because at least we're now being involved in thasitens and having a direct

input to shape and develop policy in some ca$g€F-02].

For European marine conservation legislation ctlyaimder development, the
Marine Strategy Directive does not take a MSP agghrtother than identifying
eco-regions”[NGO-07]. The draft DirectivEédoes not prevent Member States
from using a spatial tool to implement protectiveasures in their national

waters, but it also doesn’t explicitly encouragerthto do thatINGO-07]. Itis
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likely that MSP will be more tightly integrated Wit the European Maritime
Policy, a logical assumption given the differentome@mic activities being

integrated within it.

The duty of coordinating a MSP approach may evdigtifall to a Marine
Management Organisation (MMO), which is one reastny the discussions
over creating a MMO both on the international awdhdstic levelsi(e. within
the context of developing European legislation &l &s the UK Marine Bill)
continues. A MMO may b&ssential if we're going to have a system of marin
planning” and “will probably take over the coordinating role buiot finding,
promoting, or managing site§JEC-07]. This coordinating role would have key
functions, “overseeing Marine Spatial Planning’]EC-07], provided it's a
successful strategy. Yet there is still concertihiwithe oil and gas industry that
the fishing industry will not take MSP regulatiosgriously if they place

constraints on their activities. As one oil ang galustry representative put it:

“'ve heard them say at public meetings, fishernsen’
representatives will talk about marine spatial piarg for
example, which is now looking like a prospect, ¢ergour plans,
make your laws, we won’t have anything to do widnt, we’ll go
where we need to [in order] to find fish and catblem’. And |
think that’s true” [UCI-03].
At a May 2007 Coastal Futures conference on theystem approach which
examined the concept generally, a questionnaire wdiafibuted by the
conference organizers in order to gain particigasgsions on the topic. Sixty
participants i(e. members of the regulatory, user and epistemic caonias)
completed and returned questionnaires. Tablei3td the key questions and

percentages of positive and negative responses.

19 Coastal Futures Conference “Implementing the Estesy Approach”, 17 May 2007, held at
the School for Oriental and Asian Studies (SOAS)iversity of London, London, UK.
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Table 7.1 Coastal Futures conference participantsperception of the
ecosystem approach

Question Agree | Disagree| Undecided

1. A hierarchy of policies, ideas and 92% 7% 1%
objectives exists in our approach to the
management of the environment.

2. Sustainable development has primacy and70% 20% 10%
is the overarching conceptual framework bejng
applied in the UK.

3. The ecosystem approach is an important 67% 18% 15%
concept / 'principle’ but like other "principles’
(e.g.the precautionary principle, freedom of
information, participation) it informs
sustainable development.

4. The ecosystem approach can provide a | 92% 0% 8%
way/mechanism for delivering sustainable
development in the marine/coastal/other
environments.

5. The ecosystem approach can provide a | 68% 12% 20%
way/mechanism for delivering sustainable
development that is particularly
appropriate/relevant to the marine
environment.

6. Do we need a clearly defined methodology84% 16%
for translating sustainable development into
practice in the marine environment? (Yes/No)

7. Do you agree that the CBD-coherence 54% 10% 36%
model provides the basis for implementing the
ecosystem approach?

8. Do you think that applying one or more of 60% 30% 10%
the ecosystem concepts to routine management
is the way the ecosystem approach should be
applied?

9. Perhaps its not either/or but both? Do yau 76% 0% 24%
think that both these have utility and can be
utilised in appropriate situations?

10. Management by objectives, using an 86% 9% 5%
iterative process with feedback loops,
indicators, targets and monitoring etc, is a
given; do you:

11. Adaptive management is no different to| 52% 33% 15%
the fundamental approach to the management
systems approach outlined above? Do you:

12. Would a Government / Agency guidance 76% 24%
protocol help clarify this terminology and its
application? (Yes/No)
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The results of this exercise can be seen as prayidi general barometer for
assessing how the ecosystem approach is beingiyetcogithin the UK marine
community as of 2007.Interestingly, there appears to be rather widesbrea
optimism regarding the potential for implementirfgst concept in maritime
activities, as well as its contribution towards tairsable development. For
example, most respondents (68%) were positive daheutcosystem approach as
a ‘way/mechanism for delivering sustainable develept that is particularly

appropriate/relevant to the marine environmenteg&jion 5).

A majority of respondents (76%) was also in favoaf having a
government/agency guidance protocol to help clathg approach and its
application (question 12). This large proportisnn contrast to the opinion of
the fishing industry gathered during the intervignwcess, and may be a result of
the fact that the Coastal Futures meeting attragtedjher number of regulatory
authorities than other sectors. A representatiVeth® fishing industry
commented negatively in an interview about the hget of government

guidance documents, and a perceived lack of tatgete scales and outcomes:

“I think the focus from the government departmentiate, or at
least from the last 18 months, has been to prodhese glossy
documents on ‘this is our vision on it’ but they @eldom followed
up in an appropriate time scale to my mind withedator action
and dates for meetings and dates to get the prow#iasg. So |
think all of the strategies are very laudable inawvthey say but we
want to know well when is it going to make a dédfere to people’s
lives and when are these things actually goingeagubt into place.
That's the gap in the system at the moment fromylkody’s
perspective” [UCF-02].

During the conference itself, however, one presemagby the Crown Estate)
focused on the issue of whether the ecosystem apiprwas simply ‘reinventing
the wheel' of sustainable development.  There appeared to be some
confusion in the discussions following the preseoms on the actual definition
of taking an ecosystem approache. whether this means addressing
environmental protection on an ecosystem by ecesydtasis, versus taking a

holistic approach whereby the policies reflect thwmplexity and
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interdependency of the system being protected. example, one participant
asked a question on ‘how do we determine ecosy&teumdaries’ — which
shows that the mechanisms for pursuing an ecosyap@nmoach need to be better
clarified and disseminated throughout the marineagament community.

7.2.3 Unaddressed tensions

Of the themes that emerged during the interviewcgss, two areas of tension
were worth noting in the context of both presemtleshates and future
challenges. These issues were (i) the role playedevolution in complicating
the UK’s ability to simultaneously address maringune conservation and
fisheries management, and (ii) the potential impsHcthird party {.e. non-EC
nations’) fishing activities in the North-East Atlic, such as Russia. While not
directly addressed in the developing marine cordEnw and fisheries
management legislation, these issues have alreifelgteal the policy process
and will continue to do so. It is for this readbat they are explored in this final

section of this chapter.

It can be argued that the process of devolutiontibgan in 1999 further slowed
the implementation of the UK’s Conservation (Nakurdabitats, etc.)
Regulations offshore following the Greenpeace jueiginwhich was already
complicated by the underlying tension between figlsemanagement and marine
nature conservation. Mirroring the European-leyaiisdictional situation,
within the UK nature conservation is devolved wHigheries is not’ As a
result, when the UK sends delegates to Brussalsstuss fisheries measures, it
is the Whitehall representative that has bargaipmger, while the Scottish (and
other devolved governments’) representatives habeerver status. Not
surprisingly, devolution and its effects were ofraater concern to members of
the regulatory community interviewed in Scotlandarth their English
counterparts. In particular, Scottish regulatantharities emphasized that since
“all fisheries legislation is decided at Europe ptecally, [...] DEFRA or the
relevant Whitehall department reserves the solétrip act at the European

2 This was touched upon earlier in the thesis. Geelusion of Chapter 2, section 2.6, at note
146.
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level” [RC-05] resulting in the Scottish authorities fagliunable to act or even
withheld from acting at the European Council lev&hen speaking about the
Darwin Mounds closure, a Scottish representativephasized that its

achievement wa& high priority politically” , and:

“[It had to be delivered] before the resolution dfie tensions
between the Habitats Directive and environmentaitgetion and
fisheries policy got resolved to our disadvantamggause if you're
adopting the ecosystem approach to fisheries manageand you
decide to institute a whole load of fisheries l&gisns under
environmental powers, and those are held by Londben
actually the primary issue of devolution to Scaodaof fisheries
management becomes redundafiRC-08].

Certainly devolution will complicate the UK’s imptentation of future EC
legislation on the marine environmente. the developing Marine Strategy
Directive and Maritime Policy. Devolution alreagypses challenges to the

developing UK Marine Bill, as a member of the NG&@rnmunity remarked:

“One of the biggest challenges for the Marine Bihd MSP is
going to be the extent to which the devolved cqusgues can be
addressed and resolved [...] we're beginning to sdéerdnt

layers of governance and different waters in whas iormerly

just UK waters, and that poses quite significanblpems of
jurisdiction and governance for the Marine Bil[NGO-04].

Another area of concern that emerged in interviewdh members of the
regulatory community and representatives from tbi@irig industry, was the role
currently being played by Russian fishery interastdshe North-East Atlantic
through its participation in NEAFC. Several mensbesf the regulatory
community commented that Russia islawv unto itself” [RC-08] and blocks
agreement regarding technical conservation megstesslting in TACs being
set according to levels that wilbuy off” [RC-05] Russian fishery interests,
which have a history of overfishing areas with ipapriate gear until stocks
disappear, and then moving onto other areas. Asmber of the regulatory

community involved in enforcement commented:
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“Unfortunately they [NEAFC] can’t reach agreement @ertain

issues including technical conservation measureRgssians are
in the NEAFC area are using mesh sizes that wedvibubw our

hands up in horror at"[RC-02].

A member of the regulatory community involved in AlEEC spoke plainly:

“If it wasn’t going to cause such ruptions, we’'ddlwv them out of
NEAFC because they are right now behaving appgilin[RC-
08].

Representatives from the UK fishing industry intikchthey feel constrained by
their obligations under NEAFC and resent Russidivides in the area, which
from their perspectivémake absolute nonsense of the systdlCF-02]. As
shown in Figure 7.3 above, Russia’s legal obligetiovith respect to marine
conservation in the North East Atlantic are boumtly ahrough UNCLOS and
NEAFC. Consequently, without a UN moratorium onstdéctive fishing
practices, and given the way Russia has been Ilogbwithin NEAFC, any
constraint on its behavior seems unlikely. In ddj as Russia does not have a
VMS agreement with the EC, its vessels are notbMsito enforcement

authorities responsible for monitoring EC watefs one explained:

“A Russian vessel is not normally visible to usdwese the EU

doesn’t have any VMS agreement with Russia in taéAlantic,

they have one in the Baltic but not the NE AtlantéMS only

works across countries where you have a data shagreement”

[RC-07].
Consequently, enforcement authoriti€srould not expect to have any
communications directly with the Russians in theqard because they've no
fishery rights in EC watersTRC-02] and“if they’re fishing illegally in EC
waters they'’re invisible to usfRC-07]. However, as far as | could tell in
conversations with enforcement authorities, noingiEments of the Darwin
Mounds closure by Russian trawlers have occurredgre commentedid be
fair, I've just brought them up as a risk — theyéa't actually caused us any
problems in the Darwin Mounds area[RC-07]. Nevertheless, if the

enforcement authorities do not have access to usé¢MS data within EC
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waters, how can they be certain that vessels arepswating in MPAs within the

200nm EFZs/EEZs of Member States? An intervieweenfthe regulatory

community appeared confused about the availallitinformation on Russian

fishing vessels, and pointed to the enforcemenhaaiites’ reliance on the

observations of EC fishermen, who have an incertveeport sightings of non-
EC vessels from a competition perspectiiair boats are always complaining
about them, we send the plane out, it sees them #mel we send the protection
vessel outTRC-08].

Some Russian trawlers are licensed to operateeir-#eroese zone (north-west
of Scotland) and Russians are afsxtive in the NEAFC area’[RC-07].
Several interviewees involved in offshore fisherpmoring and/or NEAFC
complained about Russian fishery practices. Asrmeeber of the regulatory
community that interacts with them put iRUssia catches the same TAC every

year regardless of what the science advice[IRC-05]. And:

“Russia just completely ignores all environmentegiklation, it

fishes with tiny mesh size, lifting bags, blindeaswhole list of

various things we've banned in the UK in the narfeooservation

and they’ve just totally ignored [them] and theyjusst fishing and

fishing and fishing’TRC-05].
According to this interviewee, NEAFC is not stromgough to control Russian
fishing behaviorj.e. “you can't really take strong enforcement activilike you
couldn’t ban Russia from the NEAFC area, that's going to happen” [RC-
05]. A key concern that arises from watching Raissbehavior within NEAFC
is how offshore MPAs beyond EC waters will be pcted. While NEAFC has
managed to put forward some fishery closures ienegears (see Chapter 2,
section 2.3.4), these areas were reduced in sidenamber from the original
proposals. A member of the regulatory communitynsarized well the
challenge of implementing international marine @wation in the offshore zone

when they said:

“How on earth do you close a fishery in internarwvaters?
That is going to be even more complex than the PaMounds
and god knows the Darwin Mounds were not a simjisuce.
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That's the problem with managing fisheries in intgronal

waters, you cannot take unilateral action. Ther@'sommon cry

out from the British, UK [and] Scottish fishing wstry to

withdraw from the CFP, repatriate the waters andnage it —

ours aloné [RC-05].
The idea of withdrawing from the CFP was encoutengly in interviews with
members of the Scottish regulatory community, anty evhen discussing the
tensions caused by devolution. These interviewleksot speak about the issue

of seceding as their own perspective, but thatsbirig industry representatives.

CONCLUSION

This chapter has explored the limitations of usiagime theory to predict the
potential effectiveness of marine conservationatiites in European waters. In
examining the institutional framework set out inapter 2 within theoretical
constructs of regime interactions, it is uncleawhbe different initiatives will
co-exist, as they are still in a developmental estag he analysis of different
interviewee perspectives sheds more light on hagedhnitiatives are moving
towards achieving their goal of implementing an sgstem approach in the
marine environment. In particular, the establishinef RACs through the
revised CFP and the implementation of MSP on anatilevel within European
Member States should improve stakeholder engagelienthe case of the
former) and better inter-agency integration withmare accurate ecological
approach (though the latter). However, these nmeshms must be implemented
carefully and with repeated opportunities for femelyi.e. through an adaptive
management mechanism as outlined earlier in theisthe Chapter 3 (section
3.3.1).

Some additional areas of potential concern havebret directly addressed in
the developing regime, namely the impact of thetipal process of devolution
within the UK and the role of non-EC member fishingustry activity in the
North-East Atlantic. With regard to the impact @évolution on the UK'’s
capacity for implementing nature conservation messuhat intersect with
fisheries management issues, it is evident thatgblicy has already resulted in

complications, e.g. the delayed implementation of the UK’'s Conservatio
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(Natural Habitats, etc.) Regulations offshore. Ykbethis will continue to be a
complicating factor in the UK’s participation in Eypean marine conservation,
or whether the process can be streamlined in soaye r@mains to be seen. In
addition to the challenge posed by the bifurcabetween fisheries management
and marine nature conservation in European watkes,rresponsible fishing
activity of third parties such as Russia in the tNdfast Atlantic does not bode
well for future offshore MPA development. AlreadyEAFC compromised on
the size, number and locations of its recent figlotysures. The lobbying power
of less cautious fishing nations within NEAFC ist missimilar to the politics
within the European Commission, a result of whicdswgeen in the outcome of
the UK’s attempt to ban EC vessels from pair-trag/liwithin its territorial

waters.

The next and final chapter summarizes key argumants draws the thesis

together, while pointing out areas of potentialifatresearch.
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8

CONCLUSIONS

“There are as many opinions as there are experts”
(Franklin D. Roosevelt)

OVERVIEW

This thesis explores opportunities and challengeste developing regime of
offshore marine conservation in the North-East itita Several key issues
arose during the legal review and the interviewcpss, which have been
examined in light of theoretical approaches to rimadonal environmental
governance and legal obligations associated within@aature conservation and
fisheries management. Chapter 1 set out the follpwesearch questions, which

this thesis has sought to address:

What are the challenges to the developing reginwfshore Marine
Protected Areas?

What are the problems, gaps and issues with thrertunegime?

What role is played by the relevant actors and ttegjulators and what
are their perspectives?

What is the potential impact of legislative refocorrently underway?

How does the UK'’s situation differ from that of ethEU states under the
same legal obligations?

What lessons are to be learned for offshore MPAswabkole?
Recommendations?

This final chapter examines inter-related and awdtiag themes that emerged
from the exploration of these questions, and hggité where further research

would be beneficial.
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8.1 OPPORTUNITIES AND CHALLENGES

The legal framework outlined in Chapter 2 offergngicant potential for
synergy in the future development of offshore marmature conservation
measures in European waters. At the same times than underlying challenge
posed by the legislative divide between fisheriemagement and marine nature
conservation. The designation of offshore MPAgasg forward: the UK has
compiled a list of potential sites under the Habit®irective and these, in
combination with sites put forward by other MemBg¢ates, will likely form the
first batch of OSPAR MPAs (see Tables 2.2 and 2 Ghapter 2).

Given the ramifications of the Greenpeace judgnaemt subsequent ECJ case
law discussed in Chapter 2, all EC Member Stateqiarequired to implement
the Habitats Directive out to the 200nm extent ledit EFZS/EEZs (Case C-
06/04); and (ii) obliged to treat Conventions toiehhthe EC is a Party as
Community law (de Berre Case), including UNCLOS (XKIOCase).
Consequently, as the OSPAR MPA network develops,ldgal precedent may
provide an opportunity for ensuring EC Member Staimpliance. As a result,
while the potential tension between OSPAR and EGigdations poses a
challenge for offshore MPAs, it also presents amoofunity for OSPAR to push
the EC process forward.

Having designated the EC'’s first offshore MPA amuine Darwin Mounds, the
UK is in a position of leadership compared with esttiMember States. Yet,
following the outcome of the UK’s attempt to banrgeawling for sea bass, it is
evident that fisheries politics continue to poseaous obstacle to the successful
implementation of marine conservation measures unofiean waters. This
difficulty will only be magnified further offshoregand of course in international
waters. As a representative of the NGO commumtyroented:

“Certainly the UK is further ahead than other EU Mber States
(other than Denmark and Germany who have manageddee
faster), but generally across the European scemeesttuation for
offshore protection is really still quite weak apalor” [NGO-04].
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From a legal standpoint however, there is somenpiatefor future stakeholder
involvement in environmental decision-making throuthhe provisions of the
Aarhus Convention (discussed in Chapter 2). lve@ within the ramifications
of the Wadden Sea judgment, which stipulatésr alia that fishing activities
can be considered a ‘plan or project’ under theitdebDirective, there may be
increased potential for NGOs and the public to hagreater participatory role
and affect decision-making in situations wheredrsgds management and marine
nature conservation overlap. Increased stakeh@akicipation is an objective
of the developing European legislation for maringune conservation, as
evidenced by the recent establishment of RACs utinderevised CFP. However
if these initiatives do not live up to the high exmtions placed upon them, it is
worth noting that legal action through the Aarhusn@ntion may eventually

provide a back-up mechanism for ensuring this aim.

Regarding a primary aim of the legislative framekvocurrently under
development, namely the implementation of a precaaty and ecosystem-
based approach to managing European marine wathis, thesis has
demonstrated that meeting these goals is a significhallenge. Indeed, the
appropriateness of the revised CFP emergency eosnechanism as a
precautionary approach can be questioned, giveilCtmemission’s rejection of
the UK proposal to ban pair-trawling in the EnglS8hannel. This is not to say
that the revised CFP is incapable of preventingatgro habitats and species
resulting from fishing activities. Rather, thige®ion demonstrates that it is
relatively inflexible in the face of scientific uetainty and does not require the
shift in the burden of proof to the fishing indystrecessary to fully implement
the precautionary principle and the Habitats Divect A representative from the
NGO community raised a serious concern about the tha UK is addressing

marine conservation objectives:

“The UK government is looking to find areas thanaltaneously
provide conservation and fisheries benefit. And fhe reason for
doing that is that they’re trying to get more baiug their buck,
it's clearly an extremely expensive issue to mareagie network,
whether it be Natura 2000 or OSPAR or whatevers piretty
clear to me that the UK has been trying to findasrevhich will

248



Chapter 8: Conclusions

deliver multiple benefits so that they can get thature
conservation and the fisheries benefits and tigitin one parcel
and get better value for money. So that in itsletiws you just the
sort of constraint [...] that begins to puts the pglmaking
through a bottle-neck immediateljNGO-04].

From a theoretical standpoint, given the compleap#igde nature of the marine
environment, having a complex institutional framekvanirroring the nature of
the environment it is designed to address may éenbst flexible and effective
means of ensuring successful protection. Compleiows for co-evolutionary
processes and adaptive co-management. The typechaddility of the science
used in decision-making plays a key role in thecsssful establishment of
protective measures, especially given the role retgution in environmental
decision-making.  While it can be argued that ‘prégmn’ has been
misinterpreted in some circumstances, it is needéts a key concept that has
been integrated into the legislative framework goigy marine conservation.
In cases where it may appear that precaution ieinty taken into account in
the decision-making process, it is up to the pelirgkers and the stakeholder
community to ensure that a precautionary approgghioritized.

With regard to institutional blockages versus sggethis thesis has explored the
framework of legislation and institutions governitige marine environment in
the North-East Atlantic, and has attempted to ifieareas and issues that seem
likely to pose challenges for implementing offshdéd®As. The delay in the
offshore extension of the UK’s national legislationplementing the Habitats
Directive shows quite clearly the difficulty inheten revisiting legislation that
was drafted in a different policy environment, atifferent time. The remainder
of this concluding chapter addresses overarchiegnés and areas for future

research.

8.2 IMPROVING THE PoLIiCY PROCESS BRIDGING THE GAP BETWEEN M ARINE
NATURE CONSERVATION AND FISHERIES M ANAGEMENT
The implications of the offshore application of tHaebitats Directive should not

be underestimated; the UK has already been prcesetyt the ECJ for delaying
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the extension and implementation of its Conservafidatural Habitats, etc.)
Regulations. In terms of designating offshore MP#he UK has‘the largest
area of offshore waterstompared with other Member states atidve’re going
to go about it in a systematic way it's going t&eaus longer to come up with
actual areas”[RC-10]. As a result, it is unlikely that the pess of designating
Natura 2000 and/or OSPAR sites will be completadttie UK's EFZ quickly.
As a representative from the NGO community putwe don’t expect to see
Natura 2000 completed for UK waters for well intee tnext decade, probably
2015 or something[NGO-04].

Another constraint on the UK policy process wahhgipted by a member of the
scientific community, who commented tHat the UK, marine research is not
policy driven at all. [...] Conservation is almostdirty word” [EC-13]. This
feeds into the issue of ‘whose science’ which wddr@ssed earlier in Chapter 6,
i.e. if there is greater emphasis put upon sciencenatigg from, for example,
ICES than from other sources, this may result isitaation where the actual
conservation needs are not being addressed. Awseraber of the NGO

community remarked:

“ICES is largely dominated by fisheries scientiatsd it will just

fundamentally be different to advice for the inghdor example
that are led by ecologists, marine biologists. hink in terms of
effectiveness that has got to be a key issue,asie btandards and
the ability to protect will be determined by vemjfetent sets of
views” [NGO-03].

From an institutional effectiveness perspective imneixamining the interactions
between institutions currently addressing marin@seovation issues in the
North-East Atlantic, there are several areas oémitdl conflict that need to be
addressed in order to facilitate the policy proce¥ghile OSPAR will benefit
from the Habitats Directive, by using the latteNgtura 2000 network as a
starting point for its own network of MPAs, thereeals to be a concerted effort
to make sure that the OSPAR network goes abovebaydnd the Habitats
Directive and includes habitats and species notently included in the

Directive’s Annexes, as these are not likely tabeended in the near future.
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Geographical issues with regard to the expansioftwbpe and consequent
strain on the monitoring of protected areas shaildd be taken into account, as
should the destructive behavior of non-EC countrieat operate fishing
activities in the North-East Atlantic. There igvs® potential for action from the
UN towards a moratorium on deep-sea bottom traw{altipough this initiative
has already been delayed), however the currenatsitu whereby Russia is
perceived as a negative force within NEAFC andreahto marine conservation
in the offshore North-East Atlantic needs to beradsed. There may be
potential for other parties of both NEAFC and UNC&.@ take Russia to the
International Tribunal for the Law of the Sea (ITRDIf it is indeed not taking
its responsibilities seriously and using inapprai@i gear, as well as
compromising the goals and TACs operating in NEAFRegional Fisheries
Management Organisations (RFMOs) must improve tbapacity to integrate
fisheries management and marine ecosystem pratectim the words of a
member of the epistemic communitywhether or not [RFMOs] are actually
competent to deal with the ecosystem impacts qf slea fishing or to actually
manage conservation areas [is questionable]. Hw moment they probably
aren't” [EC-13].

The lack of communication between DG Fisheries B@ Environment must
also be addressed, and their work should be joineal more visible manner.
Although they engage in consultations, the factt tttee Marine Strategy
Directive and Maritime Policy are institutionallyegarated during their
development could prove problematic. The fishesiestor in Europe needs to
accept more responsibility for implementing an gsteam approach, and to learn
from ICES in that regard, as the latter have gdmeugh a major restructuring
recently which several interviewees commented wasogressive change they

would also welcome seeing occur in DG Fisheries.
The bifurcation between fisheries management amngre@onservation must be

formally addressed despite the inherent politicHlcdlties in approaching this

topic, as fisheries are no longer simply an agnical product when activities
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associated with the fishing industry are causingatiee impacts on the marine
environment on such a wide scale (compared wittcalture). Although many
interviewees agreed that this bifurcation was &oaerissue, none offered
suggestions on how to resolve it. We have alreadgn some positive
interaction between the CFP and Habitats Direciivéhe designation of the
Darwin Mounds MPA, whereby the emergency closurelrasism available in
the revised CFP was invoked and allowed for theegptmn of the Darwin
Mounds where the Habitats Directive could not. Idoer, as discussed in
Chapter 6, the subsequent attempt to use the CERjenty closure mechanism
to protect dolphins in the English Channel met éts success. As a member

of the epistemic community remarked:

“Realistically, the CFP itself is in the early stegof developing its
distinctly ‘environmentalist’ credentials and oneddyy call does
not necessarily mean an abandonment of these plesibut in
truth the failure to support the UK proposal doex augur well”
[EC-03].

This does not bode well for the future convergimdisheries management and
marine nature conservation interests. The dewegpplaritime Policy and
Marine Strategy Directive provide an opportunityrésolve some of the tensions
inherent in this bifurcation, but do not appeartb®taking this path. Although
fisheries legislation has a long history of beingwed within the economig.¢.
agricultural) priorities of states, and has onlgemtly been integrated with
environmental concerns, there is room for improvetnand whether this will be
part of the developing Maritime Strategy for Eurcgged the Marine Strategy
Directive remains to be seen. Even with these invtatives, however, the
disconnect is present, with the Maritime Strategylar the auspices of DG
Fisheries, while the Marine Strategy Directive isingy drafted within DG
Environment. Also, as pointed out by interviewé&esn the NGO community,
there is a risk that these initiatives are beiniyesr by economic rather than
environmental concerns, following the Lisbon Agendaith significant
ramifications for the evolution of sustainable depenent and an ecosystem
approach with regard to marine environmental mamagx:.
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Nevertheless, the Darwin Mounds closure is a una@ase, and hopefully not the
only time that the revised CFP will be used sudodlgsto implement an
offshore closure for nature conservation purposeAs a member of the
regulatory community involved in enforcement pyt‘itthink if ten years ago
you said to somebody that a conservation measurddwme enforced through
legislation that was introduced via the CFP, theyuld have laughed at you”
[RC-02]. A representative from the NGO communéynarked that:

“The Darwin Mounds is a fantastic step forward btitalso
throws into sharp relief all the challenges to teector and
engaging in the process. I've heard that particiyiadrom the
French who did a lot of fishing out there — the @ar Mounds
really shook them to the core really, they thouglyt God, is this
the start of a trend?INGO-04].

Increasing the role of stakeholder engagement duiie development of the
institutions described in this thesis should imgrdheir addressing issues of
overlapping interest, despite being drafted by sspaDGs with limited
willingness to collaborate. It may be that the £@bligations as a Party to
OSPAR will help push forward a more symbiotic agmto to marine nature
conservation in areas subject to threat by fishaagjvities. This is not a
certainty, however, given that OSPAR does not ihelfisheries within its remit.
Rather, the CFP and NEAFC remain the primary mamagé bodies for fishing
activities in the North-East Atlantic. Given theliical situation within NEAFC
discussed in Chapter 7, it seems unlikely that RE8MO will provide more than
the bare minimum with regard to fisheries conseéovaimeasures. With Russia
pushing NEAFC in a negative direction and the Fnefighing lobby pushing the
Commission on the use of the CFP emergency measuresnight think that the
future for reconciling marine conservation withhigsies management has its
hands tied.

Further research comparing the performance ofréifiteRFMOs with regard to
marine nature conservation, as well as how to addthe tension between
fishing and conservation on the high seas woulduseful. It would also be

interesting to explore options for UN-based moiatan the high seas, and
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whether this is a feasible (or desirable) routehilg/RFMOs may not be making
great strides in the conservation of marine liviegources, they are the only
bodies currently affecting fishing on the high seasd may provide the only
means for controlling fishing in areas beyond malojurisdiction (in the

absence of UN-based rules).

8.3 A LEVEL PLAYING FIELD

The quest for ‘a level playing field” was an ovetang theme that emerged
during the interview process. For the cases arpdlym this thesis, this issue
involves not only the UK’s role within the EC, batso the ramifications of
devolution within the UK. Members of the regulgtarommunity based in
Scotland were predictably the most vocal aboutrteense of disconnect from
the policy process due to the fact that fisheriemagement now lies within the

remit of the Commission on the European level, \&fitehall on the UK level.

Interviewees from the oil and gas industry expréssisappointment that they
were held more visibly accountable for marine emwinental protection in the
public eye than the fishing industry, especiallyegi the fact that the Darwin
Mounds themselves were discovered by the AFEN inghseience partnership.

As one representative from the oil and gas industnyarked:

“I's a shame [Greenpeace] cant find a way to reciba their

policy of no oil, it's impractical, as a long-termim | can

understand — but if you shut off oil tomorrow ybgét lynched in
the streets, there would be civil unrest. Theytbay need aims.
What they need are sustainable, measurable, adbieyveealistic,

targeted aims. We’'re trying to have 10% renewalilgs2010,

20% by 2020, that’s the way to do [tJCI-03].

The epistemic community voiced concern over the mfi science in policy-
making, particularly with regard to the appropriateerpretation of their results
without, for example, political priorities dictagnwhich science to use in
decision-making. This is a complex issue that a@s further study, but it is
interesting to highlight here that the scientigi€rspective can, like that of

industry, be viewed as a quest for a ‘level playietd’ with regard to the use of
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their work. With stakeholder participation and pelaccess to information on
decision-making increasing, the further incorpamatiof NGO and public

perspectives into the policy process may providm@ae balanced approach
towards gaining ‘a level playing field’.

Members of the fishing industry expressed resentrtieat their livelihood was
restricted, in comparison with that of other MemiStates, particularly with
regard to the domestic ban on pair-trawling for lsass in the English Channel.
Interestingly, while UK fishing representatives eegsed optimism that their
involvement in the policy process was increasingugh mechanisms like the
newly-formed RACs under the revised CFP, it was alear that had they had
more access to information at the time, they masehaiced dissent about the
Darwin Mounds closure. As one representative fptihé closure wa&lone and
dusted” [UCF-02] before they had a chance to voice thpinion. This raises
the question: did the fishing industry (in partenylthe French) learn a lesson
from the relatively quick and efficient policy pess that went into the Darwin
Mounds closure that caused them to lobby so styoagtl successfully against
the UK attempt to ban pair-trawling for sea basthaEnglish Channel? While
French interests pushed for the boundaries of #sviD Mounds closure to be
altered, this was largely a symbolic maneuver adurred late in the process
and did not amount to a large area in which tovalliee continuation of fishing

efforts, however much or little may have been ganghere.

Representatives from the NGO community were alste quositive about their
increased participation in the policy process, watie remarking that they felt
their inclusion as observers within the OSPAR Cossion since the adoption of
Annex V in 1998 had given them a void¢GO-02]. An interesting related issue
is that of political synergy within the NGO commiyni In the case of the
Darwin Mounds closure, Greenpeace ignited the igfmeugh its Atlantic
Frontier Campaign and the subsequent Greenpeagm@md, and the campaign
was then shepherded by WWF through the developroénts North-East
Atlantic Programmelobbying for closures, with the Institute for Eusgm

Environmental Policy (IEEP) working more behind tkeenes in Brussels.
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While this worked well for the Darwin Mounds closuthere was less success
for the NGO coalition that pushed for a ban on-pawling on sea bass. Could
this be because in the case of the Darwin MourdsNGOs were acting more
independentlyi(e. not as a formal coalition), or perhaps becauseptigical
process in Brussels (including lobbying by the ifighindustry) was strong
enough forces to outweigh the benefits of havingN@©O consortium behind the

issue?

8.4 RECOMMENDATIONS FOR FUTURE RESEARCH

This thesis has sought to address the potentiabroppties and challenges for
offshore marine conservation in European watersutiin an interdisciplinary
synthesis. This approach highlighted the limitagioof taking a purely
theoretical regime effectiveness approach to utaedsng a developing regime,
such as is the situation in the European maring@mwent. It would be useful
to continue to examine the development of regionidiatives, i.e. the Marine
Strategy Directive and European Maritime Policysé@ whether they will adapt
in order to alleviate the tension between fishemesmagement and marine nature
conservation. Equally, it will be important to gauthe development of the
OSPAR network of MPAs. Comparing the progressnaiividual Parties and
Member States towards their commitments under thbitats Directive and
OSPAR would also be useful, especially with theerédand future) expansion

of European Community membership.

Further consideration of the effects of the Aarl@envention on European
environmental politics and decision-making would \@duable, including the
role of stakeholder participation in the developimeh marine environmental
legislation and whether this differs from terrestrexamples. The continued
development of the RAC consultation process mayigeo a comparative
framework, especially as some regions are likelpgamore active than others.
In addition, an examination of how European expamsis affecting its
environmental record with respect to marine coresesm would also be

interesting.
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The uncertainty inherent in the complex nature h@ marine environment is
further complicated by political uncertainties. ndore in-depth examination of
fisheries politics versus offshore marine conseovats an area that must be
explored as more cases present themselves. Thmimeation should extend
beyond Europe, comparing the EC’s legal and palitgituation with that of
other regions €.g. the Americas, South East Asiafc) in order to better

understand tensions on the high seas and weakneitsesRFMOs.

It would also be interesting to evaluate the actuahetary value of deep-sea
fisheries and how this is changing as fishermen enoffshore following the
depletion of fish stocks closer to shore. It wolle particularly useful to
examine stakeholder perspectives on how fuel paffest fishing behavior, if at
all, and how the fishing industry’s shift offshoreas affected politics and

decision-making in Brussels.

As a result, a two-fold approach to understandihg interaction between
fisheries and conservation in the offshore marimerenment should be taken.
On the one hand, the economic incentives for deepfshing should be
assessed, with a sense of how consumer demarackothlereof) can potentially
affect this destructive practice. On the other efdhe spectrum, a closer
analysis of how fisheries politics is affecting imar environmental politics in
Brussels is necessary, as well as whether or eanhéthanisms for incorporating

stakeholder perspectives.§.RACs) are achieving their goals.

Recalling the international initiatives towardswetks of MPAs set out at the
beginning of the thesis, it will also be key to nion international progress
towards the 2012 goal set by the WSSD, IUCN and GBDrder to assess
international political will for offshore marine geervation. This thesis has
focused on UK scenarios, and given the UK is widaBwed as a leader in
marine environmental affairs, the disparate outcofméne Darwin Mounds and
attempted pair-trawl ban does not bode well for odpean-wide marine
conservation initiatives. However, as detailedhis study, legal mechanisms

and practice are supportive of conservation, ag ks the political will is in
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place. It would therefore also be worthwhile t@exne this situation from the
opposite directionj.e. whereas this thesis has taken a top-down apprt@ach
assessing the perspectives of players in the ppaoes untold stories, a bottom-
up analysis of stakeholder perspectives might baseful compliment for

monitoring the developing regime.

In addition to telling the story of the Darwin Maisoffshore MPA, this thesis
has sought to address issues of underling tensidrpatential opportunities for
future offshore marine conservation initiativest id hoped that the issues
highlighted in this study will be of value to thetdire designation of MPAs in EC
offshore waters, and even the high seas. Estaldishrepresentative network of
MPAs in offshore waters and beyond is scientificadhd legally feasible —
whether the political will is in place is a differtestory, and given the economic
weight given to fishing activities (and the resottéobbying power the industry
holds in the political arena), achieving progreesf a conservation perspective
will be difficult. The enforcement of offshore MBAalso poses challenges, but
advancements in satellite VMS tracking technologg anaking continued
improvements. Whether this technology can be Iszetto enforce high seas

MPAs will depend on international political will drcompromise.

As the story of the Darwin Mounds has shown, compge in conservation
measures to appease the fishing industry can finddale ground. However,
protecting a sedentary habitat versus a mobileispg¢such as cetaceans or fish)
clearly poses a different set of challenges andigalfeconomic circumstances.

As a member of the regulatory community remarked:

“For the High Seas and Exclusive Economic Zone,hage to
learn the lesson of history — effectively, actimgae it's too late.
Especially for the High Seas. And being fooled #ecies are
plentiful” [RC-04].

The developing UK Marine Bill’s role in addressisgme of the challenges of
marine conservation is also worth exploring. Ferttesearch on these issues as

the regime for offshore MPAs continues to develdp e crucial, especially
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given the fact that the regime does not lend itsgbily to a systematic
theoretical analysis. Rather, the examinatiomdividual successes and failures
will offer the most value for determining ways fawl and solutions to

underlying tensions.

While the developing legislative framework for dftse marine conservation in
the North-East Atlantic is complex, it is also pidig opportunities to address
the issues raised in the case studies exploredhisnthesis, namely a better
integration of the regulatory activities of DG Fishd DG Environment, and
provision for EC policies and decisions that areststent with the precautionary
principle. Perhaps, with future hindsight, we whké able to look back and
consider the catalytic role of these initiatives lte among their greatest

achievements (De Santo and Jones, 2007a).
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Appendix |

APPENDIX |: SAMPLE LETTER OF INTRODUCTION TO INTERVIEWEES

The following letter was sent to potential inteweses, with specific information
tailored to the individual included as appropriate.
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[ADDRESS OF INTERVIEWEE]

[DATE, 2005]
Dear [NAME],

I am a PhD candidate at UCL working under the stigien of Dr. Peter Jones
(Department of Geography) and Prof. Philippe SdRdsulty of Laws). My research
focuses on the development of an offshore mariogepted area regime around the
Darwin Mounds area of deep-sea coral off the cofte UK. Please see the enclosed
summary of my projecThe Darwin Mounds - From Undiscovered Coral to the
Emergence of an Offshore Marine Protected AreaiRepa History of Interactions and
Consequences.

To date | have completed an in-depth review ofi¢lgal and policy issues involved in
this regime. | am currently in the second phasmyfesearch, interviewing members
of the scientific, regulatory and user communit@egain insight and add personal
histories to my analysis. Given your [INSERT PERZQ
EXPERTISE/RELEVANCE] | would be very interestedmeeting with you in person
for an informal discussion about some of the iss$w@s exploring, which are set out in
the attached research outline.

UCL enforces rigorous ethical guidelines for reskand therefore any information we
discuss will be treated in strictest confidence woual anonymity is assured unless you
agree otherwise.

[ASK FOR RECOMMENDATION OF ANOTHER PERSON IF RELE\WY]

Thank you very much for your time and interest, hlubk forward to hearing from you

soon and hopefully meeting you in the near future.

Yours sincerely,

Elizabeth De Santo
PhD Candidate

Email: e.santo@ucl.ac.uk

Telephone: 0207 679 5527
Mobile: 078 34 32 14 73
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Appendix I

APPENDIX Il: UK REQUEST FOR EMERGENCY MEASURES

The following correspondence from July 2004 lays$ the UK request to the
European Commission for an emergency closure ofseee bass pair-trawl
fishery in the Western Channel under Article 7 lué tevised CFP (Regulation
2371/2002).
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COUNCIL OF Brussels, 30 July 2004
THE EUROPEAN UNION

GENERAL SECRETARIAT
DG B Il - Fisheries

By e-mail

URGENT

NOTE TO DELEGATIONS 302/04
(Working Party on Internal Fisheries Policy)

Subject  Cetaceans emergency measures
- UK request under Article 7 of Regulation (EC) n°2371/2002

Delegations will find enclosed a copy of a UK resjubat the Commission takes
emergency measures to tackle cetacean bycatchrekhisst has been communicated to

the Commission today, 30 July 2004.

Member States are kindly reminded that under Arti€R) of the said Regulatiorthey
may submit their written comments to the Commissitmin five working days of
receipt of the requéest

Klavs SKOVSHOLM
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30 July 2004

Jorgen Holmquist Esq

Director-General for Fisheries United Kingdom
European Commission Permanent Representation
Rue de la Loi 200 To the European Union

1049 Brussels
Avenue d’Auderghem 10
1040 Brussels
Telephone: +32 (0)2 287 8211
Facsimile: +32 (0)2 287 8394
Direct Line: +32 (0)2 287 8389
email: gareth.baynham-hughes@fco.gov.uk

By fax and post

Dear Director-General,

TACKLING CETACEAN BYCATCH: UK REQUEST FOR EMERGENCY
MEASURESUNDER ARTICLE 7OF THE CFP REGULATION

My authorities have concluded that current levélsatacean bycatch in
the Western Channel pair trawl fishery for bass ew@stitute a threat to
the common dolphin population and that Commisstiioa to close this
fishery is needed under Article 7 of Council RegolaEC (No)
2371/2002.

The UK Government has been concerned for a nunfhyerars about
levels of bycatch of common dolphins in the basstpawl fishery
prosecuted off the south west coasts of the UK. aMityorities have been
committed to making progress on reducing thesetblidavels and have
undertaken considerable research to identify tteefies concerned and to
seek mitigating measures which will allow thosédiges to continue
whilst at the same time protecting this species.

My authorities’ call for action is based on thegnds that bycatch levels
may be above 1.7% of the relevant abundance estifoathe species.
ASCOBANS and ICES consider such a level to be w@table level
since any higher take is seen as inevitably leattipgppulation decline.
Alongside these serious levels of bycatch, it leme clear to my
authorities from their most recent research thégation methods are not
currently sufficiently developed to reduce bycaizimore acceptable
levels. Until such time as a proven means of redulsycatch has been
identified, my authorities believe that other maadical options to reduce
bycatch in this fishery are needed. This is whgauest is being made to
take action under Article 7 of Council Regulatiddv2/2002. Such action
would address the bycatch problem in this fisheith wnmediate effect.

My authorities have considered the use of othergoswavailable under the
CFP framework regulation to address this probletrhlaire concluded that
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action under Article 7 would provide the most efiee
means in the short term to tackle this bycatch lerab

You may question why the UK Government now seesdes for
immediate action in a fishery which has existedafaumber of years and
which it has been closely observing over recentsyeln the first instance,
it is precisely because my authorites have invatgaythis fishery that
they have, they believe, sufficient informatiorjustify concern at the
levels of bycatch observed. This has been retgdray the most recent
report from this research, which also conveyediieappointing news that
the mitigation measures trialled by my authorihase not been as
successful as we had hoped and will not providawtien to the problem
in the near future. This is new data and the rieeshmediate action is
dictated by the nature of the fishery. It has mbvged and will remain so
until November this year. There is therefore adein of opportunity in
which the Commission can take action to protectroom dolphins.

You may also question why there is a need for aatioa Community
level. This is because vessels from another Mei8tae, namely France,
prosecute the fishery. This is why the UK hasnfany years, in the light
of the research findings, pressed for meaningftilba@t an EU level to
address the problems identified. Furthermore, athiaities do not
believe that the implementation of the recent CduRegulation (EC) No
812/2004 provides an effective response to thethrew faced since this
only requires increased observer coverage and wuailte in line with
the application of the precautionary approachgbdries management.

The UK government believes the data detailed iratteched case at
Annex A substantiate its concern that the currevels of bycatch in this
fishery would lead to population declines as defibg ICES and the
Agreement on Conservation of Small Cetaceans oB#tiec and North
Seas (ASCOBANS). Such declines would also contravke Ministerial
Declaration of the Fifth International Conferencetbe Protection of the
North Sea (the ‘Bergen Declaration’) of March 20@%ch urged
competent fisheries authorities to take all neggss@asures to minimise
incidental catches and, on a precautionary objectosreduce bycatch of
marine mammals to less than 1% of the best availadypulation estimate.
In these circumstances my authorities considertti€ommission
should take action to close fishing for bass thioting use of pelagic pair
trawls in ICES area Vlle for the forthcoming seasdnle permanent
measures are considered.

| am copying this letter, with the kind assistant¢he Council Secretariat,
to all Member States to enable them to make anyhwamis in line with

the provisions of Article 7. | am also copyingsthetter to your colleagues
John Farnell, Armando Astudillo and Jean Weisseagdrer
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Yours sincerely,

(AL g i

Gareth Baynham-Hughes
First Secretary (Fisheries)

ANNEX A

BASS FISHERY RESEARCH

1. The UK funded the Sea Mammal Research Unit (SMR2000 to carry
out a 3 year project into cetacean bycatch whiduded widening observer
coverage of fisheries to target pelagic fisheridsctv had not been monitored
previously. In observations made during 190 dayseat no bycatch was seen in
the fisheries for herring, mackerel, sprat, pilchaslue whiting and anchovy.
However, a significant bycatch was identified fraurveys carried out in the
offshore pelagic pair trawl fishery for bass ofé t8outh West coast of England:
in observations made from 2001 to 2003 during 34 a total of 91 common
dolphins were observed caught.

Table One
Sea Mammal Research Unit: Observations on board bagrawlers
2001-2003
Year Days at Sea| No of hauls  Dolphin bycatch
2001 Total 72 116 53
With exclusion grid 4 9 0
2002 | Without exclusion grid 33 57 8
Total 37 66
With exclusion grid 49 82
2003 | Without exclusion grid 35 49 28
Total 84 131 30
Combined total 193 313 91
2. As a result of the level of bycatch observedha offshore pair trawl

fishery for bass, the focus of Defra research atiitio the identification and
trialling of mitigation measures for this fisheryrials of an exclusion grid
designed to reduce common dolphin bycatch, undemtély SMRU on Defra’s
behalf, demonstrated that grid performance hadrénmai effect on the levels of
bass entering the net, but that dolphins shoulabieto escape the net.
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3.

In this season’s trial various designs of gndse ‘@ ™
#altof 169 dolphin

tested, but bycatch remained high throughout.
casualties were observed, of which the largerware bycaught while the
grids were being deployed. The research also regleal higher rate of
bycatch in November (prior to the deployment of dinel), compared both
to previous years and to any previously monitorezhtim. Of 22 hauls

observed in November, 7 were dolphin bycatch hauts a total of 31

animals taken. The trial has demonstrated cle&dy there is no easy, or
early technical solution to reducing the bycatchhis fishery through the
use of mitigation devices. Bycatch levels acrose thhole fishery,

including the majority French element, may congita threat to the
conservation of common dolphin populations.

Table Two
Sea Mammal Research Unit: Observations on board bagrawlers
2003-2004
Estimated
Time Recorded Hauls Observed . | mortality | % effort
: effort bycatch | Tow rate
period observed for UK | observed
(hauls) rate
fleet
Mid Novto) g, 155 1.04 3.6 397 40
April

*No of hauls in which one haul had a bycatch

4.

Sea Ministers in 2002 at th& Blorth Sea Conference.

Based on observations made during the 2003Rerfys dolphin
bycatch for the UK element of the bass offshore pawl fishery is
estimated at approximately 400 animals. On theraption that bycatch
rates are equivalent in the larger French elemktiteofishery, and on the
basis of an abundance estimate of 75,000 (SCANS})168 120,000
(Source: Michel Goujon 1996, Captures AccidentatlesFilet Maillant
Dérivant et Dynamique des Populations de Dauphinsaage du Golfe de
Gascogne), it is estimated that bycatch of the comdolphins could be
2% or over. This is clearly in excess of the otiecof reducing bycatch
to below 1% of the best available population estémaccepted by North
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Appendix I

APPENDIX Ill: RESPONSE FROM THE COMMISSION

The following letter from August 2004 outlines tRiropean Commission’s
response to the UK request for an emergency closutbe pair-trawl fishery
operating in the English Channel.
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AS~EAD 2EEAL 11: 27 CECAMSEEZ269F ISH + 98332 HO. TES DEI_IZIl
S ‘ : ‘ . )
g EUROPEAN COMMISSION
r - DIRECTORATE-GENERAL
w w FISHERIES
+* #r
AT

The Director Gareral

Brussels, , 44 .25 L“‘“Ll
D(2004)- fA30

His Excellency Mr John GRANT
Ambassador

Pemhanent Representation of the ‘
United Kingdom to the European’
Union ‘
Avenue d’ Auderghem, 10

1040 Bruxelles

. - Subject: = UK request for an eMErgency measure to cluse fishing for bass through
\_/ the use uf pelaglc pair trawls in ICES division Ve,

Sir,

L refer to the UK request expressed in the letter of Mr Gareth Baynhmn—Hughes of 30 July
2004 for -a Commission emergency measure on the basis of Article 7. of Council
Regulation (EC) No 2371/2002! to close fishing for bass through the use of pelaglc pair
trawls in ICES division VIle, on the grounds that current levels of by-catch in the
Western Channe] pair trawl fishery for bass may constitute a threat to the common
dolphin population.

- The Commussion has scrutinised the request of the UK authonues and the backgmund
information accompmymg it carefully. .

The Commission ackm)wledges the considerable efforts made by the Umted Kingdom
i authorities and scientists to find a solution to the problem of cetacean by-catch in pelagic
U trawls. It shares the views of the UK authonties that the present overall by-catch of small
cetaceans in these fisheries may be too high and is fully committed to reduce cetacean

mortality in fishing. The Commission agrees that by-catch of small cetaceans in fishing -

activities is to be.considered as a serious threat to the conmservation of cetacean

- populations, that excessive by-catch of small cetaceans in fisheries will lead to population
~decline, and that the information available, although only parﬂal raises parﬁculax

concerns for certain populations of dolphins or porpoises.

‘However, the Commission believes that the legal requirements justifying recourse to the
emergency procedure foréseen in Article 7 of Regulation 2371/2002 are not fulfilled i in
' this case, in parhcular regardmg the need for immediate action.

' Council Regulation (EC) No 2371/2002 of 20.12.2002 on the conservation and sustamable axplmtatmn, g
-~ of ﬁshmus mac:urcas under thc Common Fisherics Policy, OJ EU L 358, 31. 12,2002, p. 55.

- Commission européenne, B—1 049 Bruxelies / Europese Comivissie, B-1049 Brussel - Belgium, Telephone: (32-2) 285 1111,
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- The sea bass pair traw] fishery is 2 seasonal fishery that takes place during the winter

(between November and May) with a marked concentration of effort in February and

March. Whatever the merits of the case presented by the United Kingdom (to be

diseussed below) immediate closure of this fishery by way of a Commission emergency
procedure does not appear justified, given that normal procedures, such as the adoption of
the annual TAC and Quotas Regulation or an amendment thereof following consuitation
of scientific experts and all interested parties, would allow the adoption of any necessary
measure before the main period of this fishery.

Moreover, the background information accompanying the UK request, which refers to the
observations and by-catch estimates for common dolphin made during the 2003/2004

fishery, does not provide radically new evidence on the level of threat to the conservation

of common dolphms as a result of the sea bass fishery using pair trawls, and is not
sufﬁclcnt i motivate an immediate ban of this ﬁshery

Furthcrmore the immediate action proposed by the United Kingdom is in the ‘

Commission’s view 1nappropnate and unlikely to achieve the desired goal.

The issue of cetacean by-catch in pelagic pair trawling for bass was specifically addressed
as part of the comprehensive scientific review and advice given by the International
Council for the Exploration of the Sea (ICES) in 2002 on cetacean by-catch in fisheries,
further reviewed and completed in 2003. ICES considered that a "ban on pelagic pair
trawling for bass” would be an "arbitrary measure, unlikely to achieve the desired goal”,

ICES also indicates that "other fisheries than pair trawling for bass also catch dolphins”,

and "there is a need for a comprehensive monitoring of the numerous tmwl Jfisheries
active in this. regmn before we can be precise about m:rzgatzon requirements™.

ICES advice served as the basis for the Commission proposal made last year for a
Regulation laying down measures concerming incidental catches of cetaceans in fisheries
which was endorsed by the Council in March 2004 and formally adopte:d in April this
vear in Regulation (EC) No 812/2004°.

" The Commission also considers that a prohibitioﬁ on the use of pair trawl to target sea

bass in ICES division Ve could result in a redistubution of fishing effort either into
other fisheries (whether defined by gear or target species) in the same area or into

adjacent’ areas, without -necessarily reducing the by-catch of common dolphins. This
reason was also mentioned by ICES for not recommending spatial or temporal ¢losure on-

a small scale as an effective mitigation strategy at this stage.

In substantiating their request with evidence on the threat to the conservation of common

dolphins as. a result of the sea bass fishery using pair trawls, the UK authorities indicate

that the trials wsing exclusion grids during the last fishing season have not been ag

. 'successiul as hoped earlier and will not provide a solution to the by-catch problem in the

2‘ 2002 Report of the - Advisory Committee on  Ecosystems (ACE),  available  on -
btipe/iww ioeg, dlviceswork/aoeasp (see in particular jts chapter 2.3.3). See sleo the 2003° ACE seport (in

particular chapter 4,1.2).

*  Council Regulation ‘(EC) No 812/2004 of 26.4.2004 lﬂymg down measures concerning incidental
" catches of cetaceans in fisheries and amandmg regulation (EC) No $&/908, OT EU L150 3.4, 2004
‘p 12.- ; .
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naar future. The Commission considers that disappointing resulis or slow developments .
“in the search for a solution to the cetacean by-catch problem are not a reasonable
justification for proposing alternative solutions that will not necessarily a,ch1e:ve the

desired obj c:ctwc

In view of the eleme:nts above, the Commission concludes that there is at this stage
insufficient justification to p‘[‘ohlblt sea bass fishing using pair trawls in ICES division

Vlle with immediate effect by way of an emergency procedure and has decided to reject

the 'LK request presentﬁd accordmg 1o Article 7 of Cmmcﬂ Regulatmn 2371/2002

concerned.:

Th.IS bemg saud the Commlssmn services share the concern of the UK authonhcs to ‘takc -

appropriate ‘measures to limit cetacean by-catch and are ready to consider any evidence
which may serve to define effective measures in this regard. T would therefore like to
invite you to provide my services with any scientific reports on cetacean by-catch in

- fisheries that may have been finalised recently within the United Kingdom and that were
not taken into account in the most recent advice from ICES. Such data may pmwde a

basis for ICES to review its previous advice.

My services are also ready to organise a technical meehng that would aliow the UK

‘competent anthorities to present the findings referred to in your request to all interested
parties and to discuss possible measures to mitigate cetacean by-catch in pelagic pair

trawling. We would also propose to discuss with the Member States concerned the

. possiility of examining as early as possible in 2005 the information to be collected from
‘the monitoring of pelagic fisheries that is to be put in place as from 1 January 2005 under
Regulation 812/2004 and from the preliminary results of EC-funded studies that are being -

carried out at present. We believe that this early review of monitoring results may help to
improve our knowledge of the sl:ta’aal and seasopal patterns of by-catch of the most
1mp0rtant fisheries concerned.

. The Commission is committed to working towards a solution of this problem in cloge

cooperation with the authorities of the United ngdom and of the other Me.mbﬁ:r States

Yours faithfully,

c.c.: Permanent Representations of all Member States

Torge HOLMQmST
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Appendix IV

APPENDIX IV: UK REQUEST FOR EXTENSION OF DOMESTIC BAN

The following letter from January 2005 shows the'$#Jiequest to the European
Commission to extend the application of its doneebtin to vessels from other
Member States, under Article 9 of the revised GR€&gllation 2371/2002).
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26 January 2005 United Kingdom

Jorgen Holmquist Esq Permanent Representation
Director-General for Fisheries To the European Union
European Commission

Rue de la Loi 200 Avenue d’Auderghem 10

1049 Brussels 1040 Brussels

Telephone: +32 (0)2 287 8211
Facsimile: +32 (0)2 287 8394
Direct Line: +32 (0)2 287 8389

By fax and pOSt email: gareth.baynham-hughes@fco.gov.uk

TACKLING CETACEAN BYCATCH: UK REQUEST FOR
EXTENSION OF A DOMESTIC BAN ON PAIR TRAWLING FOR
BASS IN INSHORE WATERS

My authorities have taken action to close the pawl fishery for bass to
United Kingdom vessels within 12 miles of the sewist coast of
England and now request that the Commission adsrufrticle 9 of
Council Regulation EC (No) 2371/2002 to extend thisure to vessels of
other Member States who have access to this area.

The UK Government has been concerned for a nunibgrans about
levels of bycatch of common dolphins in the basstpawl! fishery
prosecuted off the south west coast of the UK. UKehas been
committed to making progress on reducing bycatemelshas undertaken
considerable research to identify the fisheriecceomed and to seek
mitigating measures which will allow those fisharte continue whilst at
the same time protecting this species.

My letter of 30 July 2004 set out the levels of &gh in the bass pair
trawl fishery in the Western Channel, together whih results of UK
research into mitigation measures. It also requaettat the Commission
take emergency action under Article 9 of CouncijiRation EC (No)
2371/2002 to close this fishery.

In the light of the Commission decision to rejdat tJK case for an
emergency closure, my authorities have been comsgdehat other
powers are available to member states to takerefdiahe protection of
cetaceans from fishing activities. They have codet! that the use of
powers under Article 9 of the CFP framework regatatvould now be an
appropriate response.

My authorities are aware that a large proportiothefeffort in this fishery
occurs outside the 12 mile zone. However, theucss seen as an
interim step, using the full extent of powers aaflé to member states
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under the CFP, until more effective, co-ordinatetioa at

a Community level is possible. The results ofrimearch programme
‘NECESSITY’ and the observer programmes set up u@aeincil
Regulation (EC) No 812/2004 will be highly relevamthis regard.

Some informal consultation on this measure hasdyréake place.
Notably, my authorities met Commission officialslaepresentatives
from some other member states at a technical ngeetirl7 November
2004 to discuss cetacean bycatch in pelagic traWe UK referred to its
intention to introduce a 12 mile closure at thaetimg). Separately, UK
Fisheries Minister Ben Bradshaw MP has writterh Erench
Government setting out plans to ban this fishetpwithe UK 12 mile
limit and explaining that, for reasons of equitye UK would also be
applying to have this ban extended to all pair teasvfishing for bass in
the 12 mile zone. UK legislation introducing thenlbwas made in
December.

It may be helpful to give an explanation of how gehibition has been
drawn up. Article 3(2)(a) allows pair trawling fother pelagic species to
continue. My authorities understand that a bassiavl net is
characterised by very large meshes in the forwandswof the net, and
have used this to allow demersal pair trawl fisk®rsing the same mesh
sizes in the cod-end as the bass fishery to canfiAtticle 3(2)(b)).

| am directly addressing this letter in tandemhiose member states
(France and Belgium) with access to the relevaed & enable them to
make any comments in line with the requirementartitle 9. My
authorities understand that there is little aggitay French vessels in this
area, possible only two pairs enter this zone. &btsn would therefore
have little impact overall on the French pair trdéishery for bass. In
addition, | am copying this letter to all other Meen States as well as
your colleagues John Farnell, Jean Weissenbergekaja Kirchner.

Gareth Baynham-Hughes
First Secretary (Fisheries)
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