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Abstract

This working paper provides an overview of the emerging policy landscape for marine spatid
planning (MSP) in Europe, which consists of various policies, directives and regulations related to
MSP in the EU. For the development of this emerging policy landscape, the entry into force of the
Lisbon Treaty in 2009 represents an important context, in which principles related to environmental
sustainability are given fundamental importance in guiding decision-making in the EU, and co-
decision (with shared legidative power between the European Council and Parliament) is established
as the ‘ordinary legidative procedure’ . As in other parts of the world, environmental protection and
management of different activities in the marine environment in Europe were, and still are to some
extent, fragmented into different laws and policies. In recent years, with the passage of the Marine
Strategy Framework Directive and the Integrated Maritime Policy, there is a clear trend towards
integrated planning and management in marine waters, underpinned by an ecosystem-based approach
to achieve sustainability. This paper explores the interactions, both in terms of potential synergies and
tensions, between different policies and directives, and discusses the main challenges for their
integration. The paper concludes with six key issues that may have major implications for MSP in
Europe: 1) the integration of environmental protection and economic development objectives; 2) the
prospects for reforming the CFP in order to deliver such integration; 3) the relationship between the
MSFD and the IMP; 4) the necessity of and potential roles of an MSP Directive; 5) the implications of
co-decision making; 6) power, displacement and justice issuesin the ‘race for space’ in Europe’ s seas.

Citation: Qiu W and Jones PJS (2011) The Emerging Policy Landscape for Marine Spatial
Planning in Europe: overview of key policies, directives and regulations, and their interactions.
UCL Department of Geography Working Paper (Version 2) as part of the MESMA project.
http://www.homepages.ucl.ac.uk/~ucfwpej/pdf/EPL M SPEU. pdf

A journal manuscript is being prepared based on this working paper and on-going research through
the MESMA project (http://www.mesma.org/). The authors welcome any comments on and
discussion about the topics in this working paper. Please send your comments and feedback to
w.qgiu@ucl.ac.uk and p.j.jones@ucl.ac.uk



http://www.homepages.ucl.ac.uk/~ucfwpej/pdf/EPLMSPEU.pdf
http://www.mesma.org/
mailto:w.qiu@ucl.ac.uk
mailto:p.j.jones@ucl.ac.uk

Table of Contents

F LU0l I8 o1 o] o OSSPSR 3

Environmental sustainability and co-decision in the making of EU policCies...........cccovvvviveveceieennnne. 4
Underpinning importance of environmental sustainability in EU poliCies.........ccocevovvireenniecceeeene 4
Decision-making in the EU and the Lishon TIreaty .........ccceveviieeiesi e 5

Overview of policies, directives and regulations related to MSP in EUrOpe.........ccceevevrerencncsicseeee 7
Council Directive (85/337/EEC) on the assessment of the effects of certain public and private
projects on the environmMent (EIA DITECHIVE) .......coieieeieii e 7
Council Directive 92/43/EEC on the conservation of natural habitats and of wild faunaand flora
(the HahitatS DIFECLIVE) .......eeieeieieeerieeeierie sttt sie sttt st s e eeste et esaeseeeneeeesseeneessesneeeesaeeneeneeses 10
Directive 2000/60/EC of the European Parliament and of the Council establishing a framework for
the Community action in the field of water policy (Water Framework Directive, WFD) ................ 13
DIRECTIVE 2001/42/EC of the European Parliament and Council on the assessment of the effects
of certain plans and programmes on the environment (the SEA Directive).........cccecvvveeeveveceenene 16
The Common Fisheries Policy (CFP) and itSrefOrm ..........ccooiiierrieeere e 18
The Integrated Maritime Policy (IMP) and Road Map for Marine Spatial Planning.............cccc....... 23

Directive 2008/56/EC of the European Parliament and of the Council of 17 June 2008 establishing a
framework for community action in the field of marine environmental policy (Marine Strategy

Framework DIireCtiVe, MSFD) ......cccoiiiieeee ettt te et sne e e e aesneeneeeees 25
Directive 2009/147/EC of the European Parliament and of the Council of 30 November 2009 on the
Conservation of Wild Birds (the BirdS DIr€CtiVE)..........cceoiiiieiereeere e 28
The EU Climate and Energy Package and Directive 2009/28/EC on the promotion of the use of
energy from renewabl e sources (Renewable Energy DIreCliVE) ........ccevvveeeeeieneeneseneee e 30
DR B o o PSSP 32
The relationship between the MSFD and the IMP.........oov e 33
Co-decision making, MSFD and the reform of the Common Fisheries Policy..........cccccoovveieicnne. 34
The necessity of anew EU directive for marine spatia planning?..........ccccevvevevceeveneeceseseesennns 35
Power, displacement and justice issuesin the' race for space’ in EUrope’ sseas.......c.occeevvveeeenee. 37
(0] 101 11 o o PSR TTPORSSN 38
REFEIEINCES ...ttt b ettt s e bbbt b et et et et ae b e b e b e e e 40



I ntroduction

Marine spatial planning (MSP) is defined as “a public process of anayzing and alocating the spatial
and temporal distribution of human activities in marine areas to achieve ecological, economic, and
socia objectives that are usually specified through a political process’ (Ehler and Douvere 2007).
Developing systems of MSP is often seen as a practical strategy to implement the ecosystem approach
to the conservation and management of ocean resources (Douvere 2008; Maes 2008).

At the international level, there has been a clear evolutionary trend in the development of policies and
laws in support of MSP (see Maes 2008). Since the early 1990s international policies and agreements
began introducing the ecosystem approach to the conservation of oceans and other ecosystems, which
was endorsed by the 1992 Rio Declaration, the 1992 Convention on Biologica Diversity (CDB) and
the 2002 World Summit on Sustainable Development (WSSD). The most important driver for an
ecosystem-based MSP at the international level comes from the CBD (Maes 2008). Decisions adopted
by the Conference of Parties (COP) to the CBD support and advocate the main principles underlining
an ecosystem-based MSP, such as integrated marine and coasta area management, the application of
environmental impact assessments for individual projects and strategic environmental assessments for
the planning of different activities, and the necessity to establish ecologically representative networks
of MPAs.

In Europe, one of the most important drivers for MSP is the European legislation on conservation, as
part of the EU’s obligation to implement the 1992 CBD and the 2002 WSSD (Douvere 2008). The
most significant drivers include the Birds Directive (first adopted in 1979, revised in 2009) and
Habitats Directive (1992), which require EU Member States to designate Special Protection Areas
(SPAs) and Specia Areas of Conservation (SACs), which together form a network of protected areas
across the Europe, known as Natura 2000. In addition, Directive 85/337/EEC (EIA Directive) and
Directive 2001/42/EC (SEA Directive) require Member States to conduct environmental impact
assessments for individual projects or plans and programmes, which are very valuable for MSP, as
they require environmental considerations to be incorporated into decision-making in authorising
individual projects or development plans (Maes 2008). Furthermore, the environmental obligations
under the Birds, Habitats, EIA and SEA Directives are reinforced and supplemented by the Water
Framework Directive (2000), which requires Member States to achieve ‘good quality status' in coastal
waters, and the Marine Strategy Framework Directive (2008), which requires Member States to
achieve ‘good environmental status' in marine waters. From the Birds Directive to the SEA Directive
and the Marine Strategy Framework Directive, there is a clear trend of mainstreaming environmental
concerns into planning systems and development programmes in wider European environmental
legidlation.

It is aso important to note that although various environmental |egidations provide important impetus,
MSP in Europe is a'so heavily influenced by policies and directives that regulate economic activities
in marine waters, particularly the Common Fisheries Policy (basic regulation adopted in 2002), the
Renewable Energy Directive (2009) and the Integrated Maritime Policy (2007). The first two regulate
two of the most important sectors in marine waters — fisheries and marine renewable energy
development, and the Integrated Maritime Policy (2007) aims to maximize sustainable use of oceans,
while ensuring integrated planning and management across different countries and sectors. In the
move towards integrated and ecosystem-based MSP, the interactions between different policies,
particularly between those promoting economic development and environmental protection, are likely
to have significant influence over the fina outcomes of M SP.

Against this background, this working paper amsto
1) review the principle of environmental sustainability and legidative procedure in policy

making in the EU
2) provide an overview of the various policy driversfor MSP in Europe,



3) examine the interactions between different policies and directives, in terms of both synergies
or potential tensions, and to

4) identify the key issues that may have major implications for MSP in this young and emerging
policy landscape

The report is divided into three parts. In the first part, the main principles and legislative procedure in
policy making in the EU are introduced, which are recurring themes in subsequent discussion. In the
second part, the main provisions of individual policies and directives are summarised, together with
discussions on the interactions with other policies and directives. Finally, the key issues in the
emerging policy landscape for marine spatial planning in the EU are identified and discussed, with a
particular focus on the interactions between the different policies.

The ‘Discussion’ section (page 32) is the section that many readers may find of
particular interest and relevance, the previous two sections providing the detail on
which thisfinal discussion is based.

Environmental sustainability and co-decision in the making of EU policies
Underpinning importance of environmental sustainability in EU policies

The 6™ Environmenta Action Programme® defines sustainable development in the following terms:-

“A prudent use of natural resources and the protection of the global eco-system together with
economic prosperity and a balanced social development are a condition for sustainable devel opment”

This emphasis on the underpinning importance of the environmental pillar of sustainability is argued
(Client Earth 2011) to be reinforced by Article 3 of the TEU, which states that:-

The Union.... shall work for the sustainable development of Europe based on balanced economic
growth and price stability, a highly competitive social market economy, aiming at full employment and
social progress, and a high level of protection and improvement of the quality of the environment
[emphasis added]

The fundamental importance of environmental sustainability to wider EU polices is argued to be
reinforced by:-

() the integration principle, which “allows the EU the ability, and may even require it, to prioritise
between the three pillars [environmental, economic and social sustainability] where thisis necessary to
meet environmental objectives’; i.e. “an approach based on true sustainable development must have
the environmental pillar at the core of the approach”

(b) the precautionary principle, which islaid down by Article 191(2) of the Treaty on the Functioning
of the European Union (TFEU) as a fundamental objective of EU environmental law, several cases
demonstrating “that, in the context of Member States deciding whether to apply the precautionary
principle in the event of scientific uncertainty, environmental interests take precedence over socia and
economic ones’ (Client Earth 2011).

The implications of the underpinning importance of environmental sustainability will be discussed in
relation to specific EC policies in subsequent sections. It isimportant to note, however, that in redity
the economic pillar has been favoured over the environmenta pillar, despite the provisions which

! Decision No 1600/2002/EC, Preamble (6),
http://eur-lex.europa.eu/L exUri Serv/L exUriServ.do?uri=0J:L :2002:242:0001:0001:EN:PDF




emphasi se the underpinning importance of the environment pillar (Eurostat report cited in Client Earth
2011). This is why the EC tends to focus on Directives that promote environmental protection rather
than economic development, it being safe to assume that Member States need no encouragement to
engage in the latter, including in their maritime territories.

Decision-making in the EU and the Lisbon Treaty

EU law consists of ‘primary’ and ‘secondary’ legislation. The treaties (i.e. primary legislation)
establish ground rules that govern all EU decisions and actions. Secondary legislation, including
regulations, directives and decisions, is based on the principles and objectives established in the
treaties.?

One of the most important treaties in the EU is the Lisbon Treaty (Treaty on the European Union-TEU
and Treaty on the Functioning of the European Union -TFEU), which entered into force in 2009.
Article 294 of the Lisbon Treaty sets out co-decision making as the ‘ordinary legisative procedure’,
which means that co-decision will become the common procedure for decision making in most policy
areas in the EU. It is based on the principle of parity, which means that neither institution (European
Parliament or Council) may adopt legislation without the other’s assent.® As established in the Lisbon
Treaty, the co-decision procedure applies to 83 policy areas, including the Common Fisheries Palicy,
environment (except for certain measures as listed below) and energy (except for fiscal measures). For
some council acts on the environment, including provisions of a fiscal nature, town and country
planning, management of water resources, land use and the supply and diversification of energy
resources, special legidative procedure applies. Decisions in these areas are adopted by Council acting
unanimously after consulting the European Parliament (EP), Economic and Social Committee (ESC)
and Committee of the Regions (CoR).*

Under the new co-decision procedure, the Commission drafts proposals for adoption of new legislative
acts, in consultation with national parliaments and other interested parties. The proposal is then sent to
the European Parliament and the European Council for a first reading and to propose amendments. If
the Parliament and Council cannot agree on the amendments, a second reading will take place. In the
second reading, the Parliament and Council can revise or propose new amendments. The Parliament
has the power to block the new legidlation if it cannot agree with the Council. If the Council and
Parliament reaches an agreement on amendments, the proposed legidation can be adopted. If they
cannot agree, a conciliation committee will be set up to find a solution. Either the Council or the
Parliament can block the legislative proposal at thisfinal reading.’

The co-decision procedure is summarised in the flow chart below and detailed step-by-step guidance
can be found at the Commission’swebsite.® Main changes introduced by the procedure include:

» The Lisbon Treaty strengthens the influence of national parliaments in early decision
making stage under the subsidiarity principle. The proposal drafted by the Commission is
forwarded to the national Parliaments at the same time as they are sent to the Council and
Parliament. If a draft legidative act’s compliance with the subsidiarity principle is contested
by a third of the votes alocated to national Parliaments, the Commission has to review the
proposal and to decide to maintain, amend or withdraw the act, also motivating its decisions.’

» The Lisbon Treaty strengthens the power of the European Parliament. The co-decision
procedure puts Parliament on an equal footing with the Council and the Parliament’s role as

2 hitp://europa.eu/about-eu/basi c-i nformati on/deci sion-making/procedures/index_en.htm

3 http://ec.europa.euw/codecision/procedure/index_en.htm

* Treaty on the European Union - Treaty on the Functioning of the European Union List of decision-making
procedures by article http://ec.europa.eu/codecision/docs/legal _bases en.pdf

® http://europa.eu/about-eu/basi c-i nformati on/deci sion-making/procedures/index_en.htm

® http://ec.europa.eu/codecision/stepbystep/text/index_en.htm

" http://ec.europa.eu/codecision/stepbystep/text/index2_en.htm
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co-legislator is firmly established.? The Treaty also alows the Parliament to adopt a position
after the first reading, not an opinion as in previous treaties. This process takes on average 15
months if a first reading agreement is reached and longer if a 2nd reading is required. The
Parliament can aso request withdrawal of the Commission’s proposal if it fails to gain
majority vote in the Parliament. The Treaty also empowers the Parliament to reject the
Council’s position at first reading. ® This is significant as it means that Members of the
European Parliament (MEPs) will have a much stronger influence over EU policies, including
the reform of the Common Fisheries Palicy.

Flow chart for the co-decision procedure.
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¥
18. Second reading by Council =« ~
A
¥ Y
19. Council approves amended Council position at first reading 21. Council does not approve the
(i) by a qualified majority if the C isslon has deli d positive opinion amendments to the Council position
(ii) unanimously if the Commission has delivered negalive opinion at first rea.diug
X ¥

20. Act adopted as amended 3. FrEw .
\7i!m®

EP - European Parliament; ESC - Economic and Social Committee; CoR: Committee of the Regions.

8http://www.europarl .europa.eu/parliament/public/stati cDisplay.do? anguage=EN & i d=46& pageRank=2
® http://ec.europa.eu/codecision/stepbystep/text/index_en.htm
10 http://ec.europa.eu/codecision/images/codecision-flowchart_en.gif




Overview of policies, directives and regulationsrelated to MSP in Europe

Council Directive (85/337/EEC) on the assessment of the effects of certain public and
private projects on the environment (EI A Directive)

measures for
implementation

Scope This Directive shall apply to the assessment of the environmental effects of
those public and private projects which are likely to have significant effects on
the environment. (Article 1(1))

Overarching To ensure that plans, programmes and projects likely to have significant effects

aim(s) on the environment are made subject to an environmental assessment, prior to
their approval or authorisation.™

Targets No specific targets

Strategies and | Subject to Article 2 (3), projects listed in Annex | shall be made subject to an

assessment in accordance with Articles 5 to 10 (Article 4(2)).

Subject to Article 2 (3), for projects listed in Annex 1, the Member States shall
determine through:-

(a) a case-by-case examination, or
(b) thresholds or criteria set by the Member State

:-whether the project shall be made subject to an assessment (Article 4(2)).
Member States shall adopt the necessary measures to ensure that the devel oper
supplies in an appropriate form the information specified in Annex 1V (Article

5(1)).

The public concerned shall be given early and effective opportunities to
participate in the environmental decision-making procedures referred to in
Article 2(2) and shall, for that purpose, be entitled to express comments and
opinions when all options are open to the competent authority or authorities
before the decision on the request for development consent is taken (Article

6(4)).

Where a project may likely have transboundary environmental impacts, the
Member State in whose territory the project is intended to be carried out shall
send to the affected Member State as soon as possible a description of the
project and the nature of decisions that may be taken, and shall give the other
Member State a reasonable time in which to indicate whether it wishes to
participate in the environmental decision making procedures (Article 7(1)).

When a decision to grant or refuse development consent has been taken, the
competent authority or authorities shall inform the public thereof in accordance
with the appropriate procedures and shall make available to the public the
information on the decisions, on how public concerns are addressed in the
decisions and the a description of measures to reduce or offset major
environmental effects (Article 9(1)).

Member States shall ensure that, in accordance with the relevant national legal
system, members of the public concerned:-

11 http://ec.europa.eu/environment/eialhome.htm




(a) having a sufficient interest, or aternatively,
(b) maintaining the impairment of aright, where administrative
procedural law of a Member State requires this as a precondition,

:-have access to a review procedure before a court of law or another
independent and impartial body established by law to challenge the substantive
or procedural legality of decisions (Article 10a).

Assessment No specific criteria

criteria

Exceptions Without prejudice to Article 7, Member States may, in exceptional cases,
exempt a specific project in whole or in part from the provisions laid down in
this Directive.

In this event, the Member States shall:

(a) consider whether another form of assessment would be appropriate;

(b) make available to the public concerned the information obtained under
other forms of assessment referred to in point (a), the information relating to
the exemption decision and the reasons for granting it;

(c) inform the Commission, prior to granting consent, of the reasons justifying
the exemption granted, and provide it with the information made available,
where applicable, to their own nationals.

The Commission shall immediately forward the documents received to the
other Member States.

The Commission shall report annually to the Council on the application of this
paragraph (Article 2(3))*.

A number of types of marine projects are subject to mandatory ElIAs under the EIA Directive (i.e.
Annex | projects), these include

» Trading ports, piers for loading and unloading connected to land and outside ports (excluding
ferry piers) which can take vessels of over 1,350 tonnes.

» Extraction of petroleum and natural gas for commercial purposes where the amount extracted
exceeds 500 tonnes/day in the case of petroleum and 500 000 m3/day in the case of gas.

» Pipdines with a diameter of more than 800 mm and a length of more than 40 km: for the
transport of gas, oil, chemicals, and, for the transport of carbon dioxide streams for the
purposes of geologica storage, including associated booster stations.

Annex | projects are required to undertake a scoping exercise to identify the content and extent of the
Environmental Information to be submitted to the Competent Authority under the EIA procedure.

In addition, for the following types of marine projects, Member States should determine by a case-to-
case basis, or according to established criteria or thresholds, whether a EIA is required (i.e Annex Il
projects):

» Intensive fish farming;
» Reclamation of land from the sea.
» Extraction of mineras by marine or fluvial dredging;

12 The Commission has published a document CLARIFICATION OF THE APPLICATION OF ARTICLE 2(3)
OF THE EIA DIRECTIVE, which aimsto further clarify whether and how exemptions can be applied. The
document is not legally binding. http://ec.europa.eu/environment/eia/pdf/eia_art2_3.pdf




YV VV V V¥V

>

Surface industrial installations for the extraction of coal, petroleum, natural gas and ores, as
well as bituminous shale.

Industrial installations for carrying gas, steam and hot water; transmission of electrical energy
by overhead cables (projects not included in Annex I);

Installations for the harnessing of wind power for energy production (wind farms);
Construction of roads, harbours and port installations, including fishing harbours (projects not
included in Annex I);

Coastal work to combat erosion and maritime works capable of atering the coast through the
construction, for example, of dykes, moles, jetties and other sea defence works, excluding the
mai ntenance and reconstruction of such works,

Marinas

For Annex |l projects, whether or not an EIA should be carried out for a particular project is subject to
the discretion of the Member State concerned. Such projects are required to undertake a ‘ screening’
assessment to determine whether an EIA is requirement for a particular project.

Themain stepsin an EIA process™

Box 3. Main steps [n te EIA process

Sereening of Projects __|-=.‘. a foernal EWA requured 7
Hyes
| Coverage and detail of the E12
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| Dresipbon of the emeronmental beeing
l Evatuation of afemates
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| impact Analysis Predection of mpcts
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EIS: Environmental Impact Statement
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Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and
flora (the Habitats Directive)

Scope European territory of EU Member States (Article 2(1))
Overarching To maintain or restore, at afavourable conservation status, natural habitats and
aim(s) species of wild fauna and flora of Community interest, taking account of

economic, socia and cultural requirements and regional and loca
characteristics. (Article 2(2) and(3))
Targets The conservation status of a habitat will be taken as ‘favourable’ when:

» its natural range and areas it covers within that range are stable or
increasing, and

» the specific structures and functions which are necessary for its long-
term maintenance exist and are likely to continue to exist for the
foreseeable future, and

» the conservation status of its typical species is favourable as defined
below.

The conservation status of a specieswill be taken as ‘favourable’ when:

» population dynamics data on the species concerned indicate that it is
maintaining itself on a long-term basis as a viable component of its
natural habitats, and

» the natural range of the speciesis neither being reduced nor islikely to
be reduced for the foreseeabl e future, and

» thereis, and will probably continue to be, a sufficiently large habitat to
maintain its populations on along-term basis (Article 1(e) and (i))

Strategies and | A coherent European ecological network of special areas for conservation
measures for | (SACs) and special protection areas (SPAS) shall be set up under the title
implementation | Natura 2000. This network, composed of sites hosting the natural habitat types
listed in Annex | and habitats of the species listed in Annex 1, and special
protection areas classified by the Member States pursuant to Directive
79/409/EEC (Birds Directive) (Article 3(1)) (See next section).

For SACs, Member States shall establish the necessary conservation measures
to ensure the protection of natura habitat types listed in Annex | and species
listed in Annex |l present on the sites, and to avoid the deterioration of such
features within SACs (Article 6(1) and(2)). These provisions aso apply to
SPAs established under the Birds Directives (Article 7).

Member States should take appropriate steps to avoid plans or projects that
may potentially have negative impacts on conservation features in Natura 2000
sites, and conduct ‘appropriate assessment’ of the implications of plans or
projects that may potentialy have significant effects on conservation features
(Article 6(3) and(4)).

Member States can request co-financing from the Commission for SACs
containing priority habitat types and/or priority species (Article 8).

Member States shall take the requisite measures to establish a system of strict
protection for the animal and plant species listed in Annex |1V throughout their
natural range (Articles 12 and 13).

Assessment Annex |Il of the Directive sets out criteria for selecting sites eligible for
criteria consideration of Sites of Community Importance (SCIs) and designation of
SPA.

Member States shall bring into force the laws, regulations and administrative

10



provisions necessary to comply with this Directive within two years of its
notification (Article 23(1)). Every six years from the date of expiry of the two-
year period, Member States shall draw up areport on the implementation of the
measures taken under this Directive (Article 17(1))

Exceptions If, in spite of a negative assessment of the implications for the site in the
absence of alternative solutions, a plan or project must nevertheless be carried
out for imper ative reasons of overriding public interest (IROPI), including
those of a social or economic nature, the Member State concerned shall take all
compensatory measures necessary to ensure that the overall coherence of
Natura 2000 is protected. The Member State shall inform the Commission of
the compensatory measures adopted.

Where the site concerned hosts a priority natural habitat type and/or a priority
species, the only considerations which may be raised are those relating to
human health or public safety, to beneficial consequences of primary
importance for the environment or, further to an opinion from Commission, to
other imperative reasons of overriding public interest. (Article 6(4)). These
human health and environment benefits presumably also apply to non-priority
habitats, this being significant as it potentialy provides for renewables projects
which could significantly impact SACs and SPAs to be approved.

The Habitats Directive, together with the Birds Directive, constitutes the cornerstone of the EU’'s
conservation policy. The Habitats Directive aims to maintain the ‘favourable conservation status' of
species and habitats through the establishment of the Natura 2000 network of protected sites, as well
as the protection of listed species throughout their natural range. The directive provides for the
protection of over 1,000 animals and plant species and over 200 habitat types.* These include 9
marine habitat types and 18 marine species.™® Marine Natura 2000 sites now contributes to around
20% of the Natura 2000 network, however significant gaps till exit, particularly in offshore
environments.'®

At the core of the Habitats Directive is Article 6, which requires sound management of Natura 2000
sites and ' appropriate assessment’ of potential plans and projects that may potentially have a negative
impact on conservation features in a Natura 2000 site. Three types of measures are provided under the
Article:

» Proactive measures through the establishment of Natura 2000 sites (Article 6(1));

» Preventive measures which either avoid plans or projects that may potentially have negative
impacts on conservation features, and ‘appropriate assessment’ of such potential plans and
projects (Article 6(2) and(3));

» Compensation measures when a plan or project has to be carried out for ‘for imperative
reasons of overriding public interest’, despite a negative assessment on its implications for the
site. In such cases Member States are required to take ‘ compensatory measures necessary to
ensure that the overall coherence of Natura 2000 is protected’ (Article 6(4)).

A series of guidance documents have been published by the Commission on the application of Article
6 and environmental impact assessments in a Natura 2000 sites.”” The Commission has aso published

1 http://ec.europa.eu/environment/nature/l egisl ation/habitatsdirective/index_en.htm

15 Appendix 2. Lists of existing marine Habitat types and Species for different Member States. In Guidelines for
the establishment of the Natura 2000 network in the marine environment. Application of the Habitats and Birds
Directives. http://ec.europa.eu/environment/nature/Natura2000/marine/index_en.htm

18 Natura 2000 Barometer. http://ec.europa.eu/environment/nature/Natur a2000/barometer/index_en.htm

7 These guidance documents include Managing Natura 2000 Sites: The Provisions of Article 6 of the Habitats
Directive 92/43/EEC (2000), Methodological guidance on the provisions of Arts 6(3) and (4) of the Habitats
Directive 92/43/EEC (November 2001), and Guidance document on Art 6(4) of the ‘Habitats Directive’ (January
2007). http://ec.europa.eu/environment/nature/Natura2000/management/docs/arté/provision_of _art6_en.pdf
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guidance on the application of Article 6 in specific sectors, such as wind energy, port development and
non-energy mineral extraction. There have also been several case judgements and opinions from the

European Court of Justice and the European Commission that have tested the interpretation and
implementation of the Habitats Directive, most notably:-

Lappel Bank (C-44/95): socio-economic criteria cannot be used in the selection and delineation of
SPAs, only scientific criteria can be used;

Severn Estuary (C-371/98): confirmed that socio-economic criteria also cannot be used in the
selection and delineation of SACs, other than by referral to the EC,;

Wadden Sea (C-127/02): fishing operations constitute a ‘ plan or project’ and should therefore be
assessed under the Article 6 procedure;

Peene Valley: (96/15/EC, Commission Opinion of 18 December 1995): IROPI justified the
approval of the A20 motorway linking west and east Germany, despite the valley being designated
both SAC and SPA and lack of potential for compensatory measures;

The Mihlenberger Loch development (Commission Opinion of 19 April 2000) was also notablein
that the approval of an Airbus wing factory that had significant impacts on the Loch (20% of
wetland area developed) was supported by the EC on the basis of IROPI, even though critical
questions as to whether this devel opment should go ahead for IROPI were brought to the attention
of the EC, including that this site hosted priority habitats (SAC) and was a particularly important
site for migratory birds (SPA, Ramsar site) (Kramer 2009).

The EC has aso issued guidelines for managing Natura 2000 sites in the coastal*® and marine
environments', although it is clearly stated that both guidelines are not of a binding nature. The
marine guideline outlines provisions under different EC directives for the management of different
human activities that affect Natura 2000 sites; in particular, the guideline outlines the linkage between
the management of Natura 2000 sites and fisheries. Fisheries restrictions for the protection of a Natura
2000 site can be adopted through several mechanisms:

» Implementing fisheries management measures under the Common Fisheries Policy (CFP)
which will apply to al fishermen from all Member States, such decisions being subject to the
new requirement of co-decision making, though the specia provisions discussed above will
apply to some regulations;

» Article 8 of the CFP dlows Member States to take emergency measures, the maximum
duration of which is 3 months, if there is evidence of a serious and unforeseen threat to the
marine ecosystem resulting from fishing activities. This emergency procedure was adopted in
2003 and 2004 to close bottom trawling in the area around Darwin Mounds under the
Common Fisheries Policy, in anticipation of future SAC designation in order to conserve
deep-water corals in the area. The closure was made permanent in 2004 (Council Regulation
602/2004).

» On the basis of Article 9 of the CFP, Member States can take non-discriminatory measures to
minimise the effect of fishing on the conservation of the marine ecosystems within 12 nautica
miles of their coast. If these measures are liable to affect the vessels of another Member State,
which have access to waters between 6-12 nm under a ‘partial derogation’ of the CFP based
on historical rights under the ‘relative stability’ principle of the CFP, a consultation procedure
with the Commission, other Member States and Regional Advisory Councils concerned is
necessary before the adoption of the measures, subject to approval from the Commission.

» Finaly, Member States can take measures in waters under their sovereignty or jurisdiction if
such measures are only applicable to their fishing vessels (Article 10 of the CFP). Such
measures can be controversial, as they mean that a Member State can discriminate against its
own fishermen, in that they are restricted in waters under their Member State’s national

18 http://ec.europa.eu/environment/nature/Natur a2000/management/docs/ Estuaries-EN. pdf
19 Guidelines for the establishment of the Natura 2000 network in the marine environment. Application of the
Habitats and Birds Directives (http://ec.europa.eu/environment/nature/Natura2000/marine/index_en.htm)
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http://ec.europa.eu/environment/nature/natura2000/management/docs/neei_n2000_guidance.pdf
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Submit&docrequire=alldocs&numaff=&datefs=&datefe=&nomusuel=&domaine=&mots=C-371%2F98&resmax=100
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Submit&docrequire=alldocs&numaff=&datefs=&datefe=&nomusuel=&domaine=&mots=C-371%2F98&resmax=100
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62002CC0127:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31996A0015:EN:HTML
http://www.ramsar.org/cda/en/ramsar-documents-rams-ram46a/main/ramsar/1-31-112%5E15996_4000_0__

jurisdiction whilst fishermen from other Member States are not subject to such revisions
unless that can be adopted under the CFP (De Santo and Jones 2007).

The Habitats Directive interacts directly with a number of other EC directives and policies, including
the MSFD, the EIA Directive, SEA Directive, the Common Fisheries Policy and the Birds Directive.
The requirement to protect marine habitats and species through a network of Natura 2000 sites has
been strengthened under the MSFD. Most provisions of Article 6 of the Habitats applies to Special
Protected Areas (SPAS) established under the Birds Directive. However, the linkages between the CFP
and management of Natura 2000 sites under the Habitats Directive remain extremely weak.

Only two specific CFP regulations have been introduced to protect SACs: the Darwin Mounds (De
Santo and Jones 2007) and the Macaronesian Isles, though two temporary measures have also been
introduced for SACs in Irish waters and the El Cachucho offshore SAC, as well as one compensatory
measure to better protect the Dutch Voordelta related to the expansion of Rotterdam harbour®. The
closure through a CFP regulation of the ‘Wee Bankie' sandeel fishery off the east coast of Scotland
and NE England is aso recognised as an ecosystem-based approach to conserving seabirds,
particularly kittawakes, which are listed as requiring wider protection under the Birds Directive and
are conservation features of two nearby SPAs (Frid et a 2005).

Such restrictions are very important as designation of Natura 2000 sites does not have any immediate,
direct effect on fisheries management. A number of general initiatives have been developed to
establish fisheries management measures to support the management of Natura 2000 sites. Such
initiatives include an ICES Workshop on dealing with Natura 2000 and related requests™, the project
on ‘Environmentally Sound Fishery Management in Protected Areas (EMPAYS) project initiated by
the German Federal Agency for Nature Conservation, and the ‘ Fisheries Measures in Protected Areas
(FIMPAYS) project led by the Dutch Minister for Agriculture to develop transboundary fisheries
management in the Dogger Bank. Such initiatives will serve as early tests to see how fisheries
management measures could be more widely developed to support the management of Natura 2000
sites through the reformed Common Fisheries Policy.

The lack of measures under the CFP to protect marine Natura 2000 sites is a stark illustration of the
legal and political difficulties of integrating environmental protection measures under conservation
sectoral EC policies into other sectoral EC policies, and addressing these difficulties will be a key
priority for the reformation of the CFP.

Directive 2000/60/EC of the European Parliament and of the Council establishing a
framework for the Community action in the field of water policy (Water Framework
Directive, WFD)

The purpose of the Water Framework Directive is to establish aframework for the protection of inland
surface waters, transitional waters, coastal waters and groundwater. The information presented below
focuses on the main provisions and targets relating to coastal water, which coastal water is defined to
be one nautical mile on the seaward side from the nearest point of the baseline from which the breadth
of territorial waters is measured, extending where appropriate up to the outer limit of transitional
waters, except in respect of chemical status for which it extends out to 12 nautical miles: territorial
seas).

%% The Environmental Performance of the CFP, Chapter 8 of Commission Staff Working Document — A
diagnosis of the EU fisheries sector (‘ Frankenstein Report’). http://www.cfp-reformwatch.eu/pdf/008.pdf
2! http://www.ices.dk/reports’/ACOM/2008/WK N2K /wkn2k_2008.pdf
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Scope

Inland surface waters, transitional waters, coastal waters and groundwater of EU
Member States (Article 1)

Overarching
aim(s)

To establish a framework for the protection of inland surface waters, transitional
waters, coastal waters and groundwater (Article 1)

Targets

Member States shall protect, enhance and restore al bodies of surface water,
subject to the application of sub-paragraph (iii) for artificial and heavily
modified bodies of water, with the aim of achieving good surface water status
a the latest 15 years after the date of entry into force of this Directive, in
accordance with the provisions laid down in Annex V (Article 4(1)).

Member States shall implement the necessary measures in accordance with
Article 16(1) and (8), with the aim of progressively reducing pollution from
priority substances and ceasing or phasing out emissions, discharges and losses
of priority hazardous substances (Article 4(1)).

Annex V of the Directive provides a general definition of ecological quality.
General definition of good ecological status for rivers, lakes, transitional waters
and coastal watersis ‘the values of the biological quality elements for the surface
water body type show low levels of distortion resulting from human activity, but
deviate only dlightly from those normally associated with the surface water body
type under undisturbed conditions’. Annex V also provides for a list of quality
elements for the classification of ecological status for different water bodies.

With respect to chemical status (applies to territorial water in the marine
environment, i.e.12 nautical miles from the baseline), it is stated in Annex V that
‘Where a body of water achieves compliance with all the environmenta quality
standards established in Annex IX, Article 16 and under other relevant
Community legislation setting environmental quality standards it shall be
recorded as achieving good chemical status. If not, the body shall be recorded as
failing to achieve good chemical status'.

Strategies and

measur es
implementat

for
ion

Member States shall identify the individual river basins lying within their
national territory and, for the purposes of this Directive, shal assign them to
individual river basin districts. Coastal waters shall be identified and assigned to
the nearest or most appropriate river basin district or districts (Article 3 (1)).

Member States shall ensure that the requirements of this Directive for the
achievement of the environmental objectives established under Article 4, and in
particular all programmes of measures are coordinated for the whole of the river
basin district. For international river basin districts the Member States concerned
shall together ensure this coordination and may, for this purpose, use existing
structures stemming from international agreements. At the request of the
Member States involved, the Commission shall act to facilitate the establishment
of the programmes of measures (Article 3 (4)).

Each Member State shall ensure the establishment for each river basin district, or
for the part of an international river basin district within its territory, of a
programme of measures, taking account of the results of the analyses required
under Article 5, in order to achieve the objectives established under Article 4.
Each programme of measures shall include the ‘basic’ measures specified in
paragraph 3, Article 11 and, where necessary, ‘ supplementary’ measures (Article
11 (1-3)).

Assessment
criteria

Member States shall ensure the establishment of programmes for the monitoring
of water status in order to establish a coherent and comprehensive overview of
water status within each river basin district:
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— for surface waters such programmes shall cover:

(i) the volume and level or rate of flow to the extent relevant for

ecological and chemical status and ecological potential, and

(i) the ecological and chemical status and ecological potentia (Article 8(1)).

These programmes shall be operational at the latest six years after

the date of entry into force of this Directive unless otherwise specified in the
legislation concerned. Such monitoring shall be in accordance with the
requirements of Annex V (Article 8(2)).

Exceptions Paragraph 3,4,5,6 in Article 4 of the Directive specifies the circumstances in

which Member States may designate a body of surface water as artificial

or heavily modified (thus subject to less stringent environmental objectives),
have extended deadlines for achieving environmental objectives, aim to achieve
less stringent environmental objectives, or in which temporary deterioration in
the status of bodies of water shall not be in breach of the requirements of this
Directive.

Member States will not be in breach of this Directive when:

— failure to achieve good groundwater status, good ecologica status or, where
relevant, good ecological potential or to prevent deterioration in the status of a
body of surface water or groundwater is the result of new modifications to the
physical characteristics of a surface water body or alterations to the level of
bodies of groundwater, or

— failure to prevent deterioration from high status to good status of a body of
surface water is the result of new sustainable human development activities
However, a set of conditions must be met in such circumstances(Article 4(11)).

The WFD requires Member States to implement existing EU directives concerning water quality and
protection. Measures required under the following EU legidation form part of the ‘basic measures
(i.e.. minimum requirements) that must be included in the program of measures for each river basin
digtrict (Article 11 (3)).

The Bathing Water Directive (76/160/EEC);

The Birds Directive (79/409/EEC) (1);

The Drinking Water Directive (80/778/EEC) as amended by Directive (98/83/EC);
The Mgjor Accidents (Seveso) Directive (96/82/EC) (2);

The Environmenta Impact Assessment Directive (85/337/EEC) (3);
The Sewage Sludge Directive (86/278/EEC) (4);

The Urban Waste-water Treatment Directive (91/271/EEC);

The Plant Protection Products Directive (91/414/EEC);

The Nitrates Directive (91/676/EEC);

The Habitats Directive (92/43/EEC) (5);

The Integrated Pollution Prevention Control Directive (96/61/EC).

In addition, in the case of diffuse impacts of discharges the controls shall include, as appropriate, best
environmental practices set out in:

Council Directive 96/61/EC of 24 September 1996 concerning integrated pollution prevention
and control (1),

Council Directive 91/271/EEC of 21 May 1991 concerning urban waste-water treatment (2),
Council Directive 91/676/EEC of 12 December 1991 concerning the protection of waters
against pollution caused by nitrates from agricultural sources (1),

the Directives adopted pursuant to Article 16 of this Directive,
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e theDirectiveslisted in Annex IX,
e any other relevant Community legidation

. a the latest 12 years after the date of entry into force of this Directive, unless otherwise specified in

the legislation concerned.

DIRECTIVE 2001/42/EC of the European Parliament and Council on the assessment of
the effects of certain plans and programmes on the environment (the SEA Directive)

Scope This Directive shall apply to the assessment of the environmental effects of
those public and private projects which are likely to have significant effects on
the environment.

Overarching To provide for a high level of protection of the environment and to contribute
aim(s) to the integration of environmental considerations into the preparation and
adoption of plans and programmes with a view to promoting sustainable
development, by ensuring that, in accordance with this Directive, an
environmental assessment is carried out of certain plans and programmes
which are likely to have significant effects on the environment (Article 1).
Targets Not specified

Strategies and | Subject to paragraph 3 of Article 3, an environmental assessment

measures  for | shall be carried out for al plansand programmes,

implementation

(a) which are prepared for agriculture, forestry, fisheries, energy, industry,
transport, waste management, water management, telecommunications,
tourism, town and country planning or land use and which set the framework
for future development consent of projects listed in Annexes | and Il to
Directive 85/337/EEC (EIA Directive), or

(b) which, in view of the likely effect on sites, have been determined to require
an assessment pursuant to Article 6 or 7 of Directive 92/43/EEC (Habitats
Directive) (Article 3(2)).

Plans and programmes referred in Article 3(2) which determine the use of
small areas at local level and minor modifications to plans and programmes
referred in Article 3(2) shall require an environmental assessment only where
the Member States determine that they are likely to have significant
environmental effects (Article 3(3)).

Member States shall determine whether plans and programmes, other than
those referred to in Article 3(2) which set the framework for future
development consent of projects, are likely to have significant environmental
effects (Article 3(4)), either through case-by-case examination or by specifying
types of plans and programmes or by combining both approaches. For this
purpose Member States shall in all cases take into account relevant criteria set
out in Annex Il, in order to ensure that plans and programmes with likely
significant effects on the environment are covered by this Directive (Article

3(5)).

Where an environmental assessment is required under Article 3(1), an
environmental report shall be prepared in which the likely significant effects on
the environment of implementing the plan or programme, and reasonable
aternatives taking into account the objectives and the geographical scope of
the plan or programme, are identified, described and evaluated (Article 5(1)).
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Where the implementation of a plan or programme being prepared is likely to
have significant transboundary effects on the environment, the Member State
in whose territory the plan or programme is being prepared shall, before its
adoption or submission to the legidlative procedure, forward a copy of the draft
plan or programme and the relevant environmental report to the other Member
State (Article 7(1)).

Where a Member State is sent a copy of a draft plan or programme and an
environmental report under paragraph 1, it shall indicate to the other Member
State whether it wishes to enter into consultations before the adoption of the
plan or programme or its submission to the legidative procedure and, if it so
indicates, the Member States concerned shall enter into consultations
concerning the likely transboundary environmental effects of implementing
the plan or programme and the measures envisaged to reduce or eliminate such
effects (Article 7(2)).

Member States shall ensure that, when a plan or programme is adopted, the
authorities referred to in Article 6(3), the public and any Member State
consulted under Article 7 are informed (Article 9(1)).

Assessment A first report on the application and effectiveness of this Directive should be

criteria carried out by the Commission five years after its entry into force, and at
seven-year intervals thereafter (Preamble para. 40).

Exceptions The following plans and programmes are not subject to this Directive:

— plans and programmes the sole purpose of which is to serve nationa
defence or civil emergency,
— financial or budget plans and programmes (Article 3(8)).

This Directive does not apply to plans and programmes co-financed under the
current respective programming periods (1) for Council Regulations (EC) No
1260/1999 (2) (laying down genera provisions on the Structural Funds) and
(EC) No 1257/1999 (3) (on support for rural development from the European
Agricultural Guidance and Guarantee Fund) (Article 3(9)).

The SEA and EIA procedures are very similar, but there are some differences:

» the SEA requires the environmental authorities to be consulted at the screening stage;

» scoping (i.e. the stage of the SEA process that determines the content and extent of the matters
to be covered in the SEA report to be submitted to a competent authority) is obligatory under
the SEA,;

» the SEA requires an assessment of reasonable alternatives (under the EIA the developer
chooses the alternatives to be studied);

» under the SEA Member States must monitor the significant environmental effects of the
implementation of plang/programmes, including cumulative and synergistic impacts, in order
to identify unforeseen adverse effects and undertake appropriate remedial action.

» the SEQ\Z obliges Member States to ensure that environmental reports are of a sufficient
quality.

A review of the relationship between the EIA and SEA Directives indicates that there are potential
overlaps between the two directives, which create confusion regarding appropriate actions to be taken

22 http://ec.europa.eu/environment/ei a/sea-legal context.htm
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i.e. regarding which directive to follow or whether a combination of both directives are needed (Sheate
et al. 2005).

The Common Fisheries Policy (CFP) and itsreform

One of the founding principles of the EU was a European Community-wide approach to managing
agriculture and fisheries, including the recognition that fisheries in a given Member State's waters
have long been accessed by fishermen from other Member States. This recognition of the shared
nature of Europe’s fisheries is fundamental to the CFP and is enshrined through the ‘relative stability’
principle, whereby fishermen who can demonstrate, through their vessel’s logs, a track record in
accessing a particular fishery in a given Member State’s waters in a specific ‘reference period’ will
continue to be allocated a share of the TAC for that stock. This approach can redlistically only be
managed centrally, hence the direct approach to the regulation of the EU’ s fisheries by the EC.

This approach is achieved through the large number of regulations and Council Decisions that have
been adopted under the CFP to manage fisheries around the EU, with the notable exception of the
Mediterranean. The following table summarises the key provisions of the Council Regulation (EC) No
2371/2002 on the conservation and sustainable exploitation of fisheries resources under the Common
Fisheries Policy, which is the main legal basis for al subsequent fisheries legidlation at the EU level
(EC 2008).

Scope The Common Fisheries Policy shall cover conservation, management and
exploitation of living aquatic resources, aguaculture, and the processing and
marketing of fishery and aguaculture products where such activities are
practised on the territory of Member States or in Community waters or by
Community fishing vessels or, without prejudice to the primary responsibility of
the flag State, nationals of Member States. (Article 1)

Overarching The Common Fisheries Policy shall ensure exploitation of living aquatic
aim(s) resources that provides sustainable economic, environmental and social
conditions. For this purpose, the Community shall apply the precautionary
approach in taking measures designed to protect and conserve living
aquatic resour ces, to provide for their sustainable exploitation and to minimise
the impact of fishing activities on marine eco-systems. It shall am a a
progressive implementation of an eco-system-based approach to fisheries
management. It shall aim to contribute to efficient fishing activities within an
economically viable and competitive fisheries and aquaculture industry,
providing afair standard of living for those who depend on fishing activities and
taking into account the interests of consumers. (Article 2)

Targets Stock management and recovery plans should aim to maintain or restore stocks
to within safe biological limits (Article 5(1), Article 6(1))

Strategies and | Community measures adopted to manage fisheries shall be established taking
measures for | into account available scientific, technical and economic advice and in particular
implementation | of the reports drawn up by the Scientific, Technica and Economic Committee
for Fisheries (STECF) established under Article 33(1) as well asin the light of
any advice received from Regional Advisory Councils established under Article
31 of the Regulation (Article 3).

Recovery plans shall be established for fish stocks which are outside safe
biological limits (Article 5).

Management plans shall be established to maintain stocks within safe biological
limits for fisheries exploiting stocks at/or within safe biological limits (Article
6).
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If there is evidence of a serious threat to the conservation of living aquatic
resources, or to the marine ecosystem resulting from fishing activities and
requiring immediate action, the Commission may take emergency measures
(Article 7).

If there is evidence of a serious and unforeseen threat to the conservation of
living aquatic resources, or to the marine ecosystem resulting from fishing
activities, in waters faling under the sovereignty or jurisdiction of a Member
State where any undue delay would result in damage that would be difficult

to repair, that Member State may take emergency measures, the duration of
which shall not exceed three months (Article 8).

A Member State may take non-discriminatory measures for the conservation and
management of fisheries resources and to minimise the effect of fishing on the
conservation of marine eco-systems within 12 nautical miles of its baselines
(Article 9), subject to ‘partia derogations under other regulations, whereby
vessels from other Member States with historical ‘ grandfather’ access rights can
access fisheries in another Member State's marine territory from 6-12 nautica
miles, under regulation by the CFP, aong with the application of TACs to
pressure stocks taken by that Member State’ s inshore fishermen from 0-6 miles.

Member States may take measures for the conservation and management of
stocks in waters under their sovereignty or jurisdiction, which apply solely to
fishing vessels flying the flag of the Member State concerned (Article 10).

Member States shall ensure that the reference levels expressed in the gross
tonnage of fishing vessels (GT) and their total engine power (kW) for fishing
capacity referred to in Article 12 and paragraph 4 of this Article are not
exceeded (Article 11(2)).

Member States shall manage entries into the fleet and exits from the fleet in
order to achieve reduction in overall fishing capacity (Article 13)

The Council, acting by qualified majority on a proposal from the Commission,
shall decide on catch and/or fishing effort limits and on the allocation of fishing
opportunities anong Member States as well as the conditions associated with
those limits. Fishing opportunities shall be distributed among Member States in
such a way as to assure each Member State relative stability of fishing
activities for each stock or fishery (Article 20).

Requirements for licence and remote monitoring systems (for vessels exceeding
15 metersin tota length) (Article 22)

Assessment Management plans shall be established to maintain stocks within safe biological
criteria limits for fisheries exploiting stocks at/or within safe biological limits (Article 6)
Exceptions No specific derogations on the grounds of over-riding socio-economic reasons,

though such exceptions are provided for through the political processes by
which fishing opportunities (TACs) are agreed and, arguably, through a lack of
enforcement of regulations by some Member States
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The CFP was officially established in 1983, as governments in EU Member States recognised the
increasing need for coordination in managing fisheries throughout Europe. The most important areas
of action of the common fisheries policy are’:

» laying down rules to ensure Europe's fisheries are sustainable and do not damage the marine
environment (see fishing rules). Such rules include fishing effort limitation, catch limits
(TACs and quotas), and technical measure that regulate how and where fishing can take
place®

» providing national authorities with the tools to enforce these rules and punish offenders
» monitoring the size of the European fishing fleet and preventing it from expanding further

» providing funding and technical support for initiatives that can make the industry more
sustainabl e (European Fisheries Fund)

» negotiating on behalf of EU countries in international fisheries organisations and with non-EU
countries around the world

» helping producers, processors and distributors get a fair price for their produce and ensuring
consumers can trust the seafood they eat

» supporting the development of a dynamic EU aquaculture sector (fish, seafood and algae
farms)

» funding scientific research and data collection, to ensure a sound basis for policy and decision
making

One of the key functions of the CFP is the allocation of TACs and catch quotas for ‘ pressure stocks
(currently 36 species). TACs are proposed by the Commission on the basis of scientific advice,
athough the TACs adopted often deviate significantly from the levels recommended by scientists
(discussed below). The allocation of TACs and quotas is guided by one of the oldest guiding
principles of the CFP — ‘relative stability’, under which the TAC for each fish stock is allocated to
different EU Member States based on a fixed allocation key. The allocation key was determined using
a number of criteria, including historical catches, preference for certain fish fleets in Scotland and
Ireland, and compensation offered to third country waters. The purpose of ‘relative stability’ is to
minimize disputes over how catch quotas are divided between Member States, and to provide fishers
with an alocation system that is stable relative to the overall state of the stock concerned (EC 2008).
However, an allocation system based on ‘relative stahility’ has been criticised for alack of flexibility,
as stated in the Green Paper on CFP reform, and will be subject to reviews during the next reform of
the CFP (discussed below).

In determining TACs and other fisheries management measures, the Commission receives advice from
two main scientific advisory bodies, the Scientific, Technical and Economic Committee for Fisheries
(STECF) and the International Council for the Exploration of the Sea (ICES). The STECF consists of
independent scientists and experts. On biological issues, STECF depends to a great extent on advice
from the International Council for the Exploration of the Sea (ICES) for the North-East Atlantic, North
Sea and Baltic Sea. Founded in 1902, ICES brings together more than 1,600 marine scientists from 20
countries (EC 2008). The advice provided by ICES includes stock assessments, which form the basis
for setting TACs and quotas, and long-term proposals on fisheries management. In formulating
fisheries management measures, | CES provides scientific advice to the Commission. The Commission
then drafts proposals in consultation with the STECF and the European Parliament. Up until the recent
entry into force of the Lisbon Treaty (and the requirement of co-decision), the proposals drafted by the

2 http://ec.europa.eu/fisheries/cfplindex_en.htm
2 http://ec.europa.eu/fisheries/cfp/fishing rulesfindex en.htm
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Commission were passed into the Council of Ministers, who made the final decision (Daw and Gary
2005). Proposed regulations are often ‘watered down’ when they pass through the Council of
Ministers, where electora politics often take precedence over scientific advice (Daw and Gary 2005),
the EC itsdlf reporting that TACs have exceeded scientific advice on average by 47%%. The co-
decision procedure under the Lisbon Treaty places limits on the power of the Council as reviewed
earlier, and it will be interesting to examine the impacts of this new procedure on the reform of the
CFP.

One of the key challenges to the CFP has been that decisions have been driven by short-term interests,
which has resulted in alarming declines in fish stocks in European waters. The reform of the CFP in
2002 addressed several areas of concern in regulating fisheries, including introducing long-term
management and recovery plans, promotion of stakeholder participation through Regional Advisory
Councils (RACs) and discouraging the use of public aid to construct new vessels. However, it has
been widely accepted that the goa of sustainable fisheries has not been met. TACs continue to be set
at much higher levels (on average 47% higher) than levels advised by scientists. The Green Paper on
the reform of the CFP reported that 88% of Community stocks subject to scientific assessment were
being fished beyond MSY, 30%, including the iconic cod, being outside safe biological limits (Symes
2009). Only very few stocks are fished within the limits of MSY and there has been little reduction in
the impacts of fishing. Reducing overfishing is a key focus of the next round of the reform of the
CFP, as stated in the Green Paper on the Reform of the Common Fisheries Policy?’. The Green Paper
highlights that major structural problems have led to failuresin regulating fisheries, including

» adeep-rooted problem of fleet overcapacity;

» imprecise policy objectives resulting in insufficient guidance for decisions and
implementation, i.e. no priority has been set between economic, environmental
and social objectives;

» adecision-making system that encourages a short-term focus;

» aframework that does not give sufficient responsibility to the industry;

» alack of political will to ensure compliance and poor compliance by the industry.

The Green Paper sets out eight main areas of reform:

> A differentiated fishing regime to protect small-scale coastal fleets;

» Improving fisheries management measures, including strengthening the international
commitments to achieving MSY, removing discards and limiting fishing efforts;

» Addressing problems associated with ‘relative stability’;

» Improving trading and marketing systems of fishery products;

» Integration of CFP in the broader maritime policy context, particularly supporting the
implementation of IMP and MSFD, and taking into consideration the crucia issues of climate
change, emission reduction and energy efficiency in future CFP decisions;

» Strengthening the knowledge base for CFP;

» Re-directing public funds so that they will be used in a way that is consistent with the

objectives of the CFP.

In July 2011, more detailed proposals for the reform of the CFP were adopted by the European
Commission. The proposals are being submitted to the European Council and Parliament and will be

?% Consuiltation on Fishing Opportunities for 2011. COM(2010)241 final.

http://eur-lex.europa.eu/L exUriServ/L exUriServ.do?uri=COM:2010:0241:FIN:EN:PDF

% Communication from the Commission to the Council. Fishing Opportunities for 2008. Policy Statement from
the European Commission, COM (2007) 295 final.

http://eur-lex.europa.eu/L exUriServ/L exUriServ.do?uri=COM:2007:0295:FIN:EN:PDF

%" Commission, 2009 Commission of the European Communities, 2009. Green Paper: Reform of the Common
Fisheries Policy. COM (2009) 163 final. The European Commission, Brussels.

http://eur-lex.europa.eu/L exUriServ/L exUriServ.do?uri=COM:2009:0163:FIN:EN:PDF

21



subject to the co-decision procedure. The new CFP is expected to enter into force during 2013. In the
proposals, the Commission maintains the position that ambitious targets for meeting the internationa
obligation of achieving MSY for all fish stocks by 2015% are necessary (Article 2). In addition, the
following measures were proposed®:

» Multi-annual management plans that are capable of achieving MSY will be established. Such
plans need to move to fisheries-based plans — covering more fisheries in fewer plans. The
Commission envisages that the management plans and technical conservation measures will
move away from micro-management by co-legislators. The proposed EU legislation will only
establish the scope, targets, evaluation indicators and timeframes, and a decentralised
approach is proposed in which Member States may develop measures to achieve the targets
and objectives set out in the EU legidlation.

» A second core element of the proposal is to ban discards for specified stocks. Fishermen will
be obliged to land al catches for specified stocks in accordance with a precise timeline for
implementation.

» Perhaps the most controversial change introduced in the Commission’s proposal is the
introduction of a mandatory system of transferable fishing concessions from 2014 for fishing
vessels over 12 meters and vessels under 12 meters deploying towed gear. Member States will
decide whether such a system should be applied to fishing boats under 12 meters in total
length deploying other gears. Member States may request the Commission to exclude vessels
subject to a system of transferable fishing concessions from the overall capacity ceilings as set
out for each Member State in the Regulation. The introduction of mandatory transferable
fishing concessions represents a move towards market mechanisms in reducing overall fishing
capacity.

» The financia assistance Member States or individua fishing operators receive from the EU
will be linked to compliance. Non compliance may lead to interruption or suspension of the
financial assistance.

» Within SACs, SPAs and MPAs of national importance under the MSFD, fishing activities
shall be conducted in such away as to aleviate the impacts of fishing. Substantiated proposas
for such restrictions shall be put forward by Member States but the Commission shall also be
empowered to specify such fishing related measures to alleviate the impact of fishing activities
in SACs, SPAs and MPAs (Article 12). Similar provisions are made for temporary measures
to prevent damage to wider marine biological resources or marine ecosystems (Article 13).

The reform of the CFP towards ecological sustainability, in combination with the adoption of the
MSFD, provides opportunities for traditional fisheries management institutions and advisory bodies to
expand their roles, e.g. the RACs (role in implementing ecosystem approach to marine management
provided under Article 15 of the MSFD) and ICES. ICES has valuable scientific input that is being
used outside the traditional stock assessment role as is illustrated by its involvement in the Dogger
Bank FIMPAS initiative and, in particular, the joint HELCOM/OSPAR/ICES MSP workshop, to
simulate a high-level MSP plan for the Kattaget (between Denmark and Sweden). The joint workshops
will focus on the process of developing a plan and identify key transnational chalenges for the
implementation of Marine Spatial Planning. ICES is also establishing standards and procedures for
dealing with requests for restrictions to protect Natura 2000* and this role should be expanded to
requests for restrictions to protect MPAS of national importance under the MSFD, given that Article
12 of the proposed CFP reform regulations includes such MPAs.

?8 Recommendation agreed at the World Summit on Sustainable Development (2002)
http://www.un.org/jsummit/html/documents/summit_docs/2009 keyoutcomes commitments.doc

2 com (2011) 425 Proposal for aREGULATION OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL on the Common Fisheries Policy

http://eurlex.europa.eu/L exUriServ/L exUriServ.do?uri=COM:2011:0425:FIN:EN:PDF

% Seas At Risk (2011). CFP proposal falls short of ensuring sustainable fisheries.
http://www.seas-at-risk.org/pdfs/SaR_Press%20rel ease%20CFP%20ref orm. pdf

3 http://www.ices.dk/reports/ ACOM/2008/WK N2K /wkn2k_2008.pdf
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Whilst there is widespread agreement on the need for the radical reform of the CFP, which the EC
itself accepts is failing to meet its objectives, there remain considerable disagreements and
uncertainties as to the details of the needed reforms. From an MSP perspective, the need to integrate
the CFP with MPAs (Article 12) and the ecosystem-based approach (Article 13) is a high priority,
particularly recognising the very low number of restrictions so far to protect marine Natura 2000 sites.
The proposed reformed CFP regulations also specificaly recognise the need to integrate the CFP with
the EU’s environmental legislation requirements (Article 2), which raises the issue of the balance
between environmental, socia and economic pillars. A short-term focus on the latter two pillars is
arguably one of the key reasons why the CFP has failed in many respects. Whether the integration of
the underpinning importance of environmenta sustainability in EU policies, particularly the MSFD,
Habitats Directive and Birds Directive, will be integrated into the CFP remains to be seen. The
reformed CFP regulations must now be approved through the co-decision-making process, and there
are aready some indications of how shorter-term social and economic priorities can be an obstacle to
integrating the environmental pillar into the CFP. For instance, at the first Agriculture and Fisheries
Council to discuss the CFP reform regulations, Member State ministers:-

e discussed the difficulty of reaching the MSY target by 2015, caling for a “more gradual”
approach;

e stressed that the progressive targets for banning discards “ could be too tight to implement efficient
measures’

e insisted that the transferablg«za guota system should be managed at a national level “with sufficient

safeguards and flexibility” <.

At the next meeting, Fisheries Commissioner Maria Damanski gave a speech which included the
withdrawa of a proposal for an automatic 25% cut in TACs for stocks with insufficient data for
assessment, which was intended to implement the precautionary approach (Article 2(2)), proposing
instead that such precautionary cuts be decided on a case by case basis. In the recent council meeting,
European Fisheries Ministers decided to set 2012 fishing quota above levels that are advised by
scientists for 62 of the 75 stocks. In 53 instances this difference was more than 10%.*

Just how far the reformed CFP goes in integrating the environmental pillar into fisheries management
policies remains to be seen, particularly with regards to protecting SACs, SPAs and MPAs, and
implementing a precautionary ecosystem-based approach to marine fisheries management as an
important contribution to achieving GES. The co-decision making process will raise many political
challenges to these ambitious proposals, but their implementation through the integration of the
environmental pillar into the CFP is arguably necessary if the GES objectives of the MSFD are to be
achieved.

The Integrated Maritime Policy (IMP) and Road Map for Marine Spatial Planning

In 2006, the Commission (DG MARE) published a Green Paper ‘ Towards a Future Maritime Policy
for the Union: A European Vision for the Oceans and Seas'. The Green Paper envisages an integrated
maritime policy that include, among other areas, a system of ecosystem-based MSP for managing
conflicting uses, designation of MPAs in addition to the Natura 2000 sties and the development of
offshore renewable energy. The Green Paper aso envisages a reduction in uncertainty in making
investment decisions in various marine sectors by providing a clear policy framework. It is aso stated
in the 2006 Green Paper that a system of M SP should be created under the jurisdictions of the Member
States, and that ‘it should build on the ecosystem-based approach laid down in the Thematic Strategy
for the Marine Environment, but should also deal with licensing, promoting or placing restrictions on

32 http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/agricult/123967.pdf
% http://www.seas-at-risk.org/n2.php?page=471
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maritime activities'. The IMP was adopted by the EU in 2007, and includes the following five action
areas.

Maximising the sustainable use of the oceans and seas

Building a knowledge and innovation base for the maritime policy
Delivering the highest quality of lifein coastal regions

Promoting Europe’' s leadership in international maritime affairs
Raising the visibility of maritime Europe

VVVYYVY

Actionsin all areas will be guided by the principles of subsidiarity and competitiveness, the ecosystem
approach, and stakeholder participation. The MSFD is regarded as being nested within the IMP (Juda
2010), particularly within the first action area on the sustainable use of the oceans and seas. Both MSP
and ICZM are stated in the IMP as contributing to ‘meeting the commitments deriving from the
Thematic Srategy for the Protection of the Marine Environment and provide operators with improved
predictability for their planning of future investments'.

The Commission also issued a Recommendation on Integrated Coastal Zone Management in 2002,
which complements the IMP in setting out the principles for sound coastal planning and management™:

» A broad overal perspective (thematic and geographic) which will take into account the
interdependence and disparity of natural systems and human activities with an impact on
coastal areas;

» A long-term perspective which will take into account the precautionary principle and the
needs of present and future generations,

» Adaptive management during a gradual process which will facilitate adjustment as problems
and knowledge develop. This implies the need for a sound scientific basis concerning the
evolution of the coastal zone;

» Local specificity and the great diversity of European coastal zones, which will make it
possible to respond to their practical needs with specific solutions and flexible measures,

» Working with natural processes and respecting the carrying capacity of ecosystems, which
will make human activities more environmentally friendly, socially responsible and
economically sound in the long run;

» Involving al the parties concerned (economic and sociad partners, the organisations
representing coastal zone residents, non-governmental organisations and the business sector)
in the management process, for example by means of agreements and based on shared
responsibility;

» Support and involvement of relevant administrative bodies at national, regiona and local level
between which appropriate links should be established or maintained with the aim of
improved coordination of the various existing policies. Partnership with and between regiona
and local authorities should apply when appropriate;

» Use of a combination of instruments designed to facilitate coherence between sectoral policy
objectives and coherence between planning and management.

The Commission has aso published a Roadmap for Maritime Spatial Planning® which supports the
implementation of the IMP. The Roadmap outlines the following 10 key principles for maritime
spatia planning:

Using M SP according to area and type of activity

Defining objectives to guide MSP

Developing MSP in a transparent manner

Stakeholder participation

Coordination within Member States — Simplifying decision processes

VVVYYV

% http://eur-lex.europa.eu/L exUri Serv/L exUri Serv.do?uri=CEL EX:32002H0413:EN:HTML
% http://eur-lex.europa.eu/L exUri Serv/L exUri Serv.do?uri=CEL EX:DK EY =483715:EN:NOT
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Ensuring the legal effect of national MSP

Cross-border cooperation and consultation

Incorporating monitoring and evaluation in the planning process

Achieving coherence between terrestrial and maritime spatial planning — relation with ICZM
A strong data and knowledge base

VVVYYVY

The IMP can be seen as the most comprehensive policy ever adopted by the EU, as it encompasses all
possible policy areas that have a stake in the marine environment, and is the first-ever socid
experiment in integrated ocean policy developed by a supranational organisation (Juda 2010). In a
number of aspects, the IMP is similar to the European Spatia Development Perspective, which is the
overarching policy framework adopted in 1999 to guide spatial planning on land. Both policies have
an explicit goal to achieve sustainable development, with balance between different policy objectives
and priorities, and both recognise the importance of cross border cooperation. In addition, they both
see Integrated Coastal Zone Management programmes as test fields for integrated spatial planning and
management across the marine-terrestrial interface in the EU.

However the IMP also raises magjor challenges in terms of its implementation. The EU differs from
most other federal states in that it only has exclusive jurisdiction over fisheries, therefore an
overwhelming challenge will be to coordinate the actions of Member States excising sovereignty
within their maritime areas (Juda 2010) in keeping with the principle of subsidiarity®. In addition, the
IMP has a strong focus on promoting maritime economy and investments in maritime sectors and
considers the MSFD as its ‘environmental pillar’. The overarching principles and priorities are not
very clear, which could potentiadly undermine effective implementation of the IMP at national and
local levels, particularly when there are strong conflicts between economic development and
environmental conservation.

It is important to note in this respect that the MSFD constitutes a cross-sectoral framework, including
alegal obligation to achieve GES, whilst the IMP is a softer policy, albeit one that is likely to attract
greater political support given its emphasis of promoting integrated maritime economic development.
Furthermore, the MSFD is consistent with the increasingly recognised need to give higher priority to
the environmental pillar in EU policies.

Directive 2008/56/EC of the European Parliament and of the Council of 17 June 2008
establishing a framework for community action in the field of marine environmental policy
(Marine Strategy Framework Directive, MSFD)

Scope Marine waters of EU Member States (Article 3(1))
Overarching The overdl aim of the MSFD isto promote sustainable use of the seas and to
aim(s) conserve marine ecosystems (Preamble (4)).

It is also stated that ‘by applying an ecosystem-based approach to the
management of human activities while enabling a sustainable use of marine
goods and services, priority should be given to achieving or maintaining
good environmental status in the Community’s marine environment, to
continuing its protection and preservation, and to preventing subsequent
deterioration’ (Preamble (8)).

It requires an ecosystem-based approach to the management of human

%8 “Under the principle of subsidiarity, in areas which do not fall within its exclusive competence, the Union
shall act only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the
Member States, either at central level or at regional and local level, but can rather, by reason of the scale or
effects of the proposed action, be better achieved at Union level” (Article 5(3), Treaty of the Economic Union)
http://www.europarl .europa.ew/ftu/pdf/en//FTU_1.2.2.pdf
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activities: ensuring that the collective pressure of such activities is kept within
levels compatible with the achievement of good environmental status and that
the capacity of marine ecosystems to respond to human-induced changes is not
compromised, while enabling the sustainable use of marine goods and services
by present and future generations (Article 1(3))

With regardsto integration, it also states that ‘ This Directive shall contribute to
coherence between, and aim to ensure the integration of environmental concerns
into, the different policies, agreements and legislative measures which have an
impact on the marine environment (Article 1(4)).

Targets

Annex | of the MSFD established 11 qualitative descriptors for determining
good environmental status, which cover the following areas:

1) Biodiversity; 2) Non-indigenous species, 3) Commercia fish stocks; 4)
Marine food web; 5) Eutrophication; 6) Sea-floor integration; 7) Hydrographical
conditions;, 8) Contaminants and pollution; 9) Contaminants in seafood; 10)
Marine Litter; 11) Energy

Member States are required, as part of their marine strategy, to establish a set of
characteristics and environmental targets for good environmental status, based
on the above 11 descriptors, by 15 July 2012 (Article 5(2d)). These descriptors
are detailed in 2010/477/EU

Strategies and

measur es

for

implementation

Member States are required to develop a programme of measures, as part of
their marine strategy, designed to achieve or maintain good environment status
by 2015, and to start implementing the measures by 2016 (Article 5(2b))

The MSP obligations of the MSFD are quite weak, confined to types of measure
that should be taken into consideration as potential measures for achieving
GES (Art 13(1)), set out in Annex VI

The MPA obligations are much stronger, in that such programme of measures
‘shall include spatial protection measures, contributing to coherent and
representative networks of marine protected areas’ (Article 13(4))*

Those measures should be devised on the basis of the precautionary principle
and the principles that preventive action should be taken, that environmental
damage should, as a priority, be rectified at source and that the polluter should
pay (Preamble (27))

Assessment Member States are required to establish, by 15 July 2012, environmental targets

criteria and associated indicators to guide progress towards achieving good
environmental status (Article 10(1))

Exceptions A Member State may identify instances in which environmental targets or good

environmental status cannot be achieved (Article 14(1)):

(a) action or inaction for which the Member State concerned is not responsible;
(b) natural causes,

(c) force majeure;

(d) modifications or alterations to the physical characteristics of marine waters
brought about by actions taken for reasons of overriding public interest which
outweigh the negative impact on the environment, including any transboundary
impact;

(e) natural conditions which do not alow timely improvement in the status of

3" Aims, along with Habitats and Birds Directives, to contribute to fulfilment of CBD target (COP10) to
designate 10% of coastal and marine areas as MPAs by 2020
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the marine waters concerned.

In particular, Article 14(4) provides for marine strategies to achieve GES not to
be implemented wher e the costs would be disproportionate. Such exceptional
cases need to be justified to the EC “while avoiding that the achievement of
good environmental status be permanently compromised”

The MSFD is considered to be a very important step forward in conserving marine ecosystems in
Europe and ensuring the sustainable use of ocean resources (Salomon 2009). The MSFD envisages an
ecosystem-based and coherent approach to ocean management in European’s marine waters. It
requires Member States to implement spatial protection measures that contribute to ‘coherent and
representative networks of marine protected areas (MPAS)’, which include specid areas of
conservation (SACs) and special protection areas (SPAS) established under the Habitats and Birds
Directives, and MPAs designated by Member States under various international and regiona
agreements. Establishing coherent and representative networks of MPASs is the only required measure
that is explicitly mentioned in Article 13 (Programme of Measures), therefore it is a core element in
delivering the ecosystem-based approach envisaged in the MSFD. The requirement of establishing
‘coherent and representative networks of marine protected areas (MPAS)’ also implies that protection
needs to be extended to the marine species, habitats and ecosystems that are not listed under the
Habitats and Birds Directives, as protecting only the listed marine habitats and species cannot
constitute an ecologically representative network.

In addition, Annex VI of the MSFD also includes a brief list of programmes of measures that should
be taken into consideration when Member States devise strategies to achieve good environmental
status. These include input and output controls, spatia and temporal distribution controls, management
coordination measures, measures to improve the traceability of marine pollution, economic incentives,
mitigation and remediation tools and involvement stakeholders and the public.

ThisMSFD *‘shall contribute to coherence between, and aim to ensure the integration of environmental
concerns into, the different policies, agreements and legisl ative measures which have an impact on the
marine environment’ (Article 1 (4)). This is reflected in the 11 descriptors for determining
environmental status, which cover key sectors or activities and their impacts on marine ecosystems.
The MSFD specificaly states that the reform of the Common Fisheries Policy should take into
account the environmental impacts and the objectives of this Directive (Preamble (40)). In addition,
the MSFD also requires that Member States shall, when developing programmes of measures for
achieving ‘good environmental status, take into account measures required under the Water
Framework Directive, Directive 91/271/EEC concerning urban waste-water treatment (1) and
Directive 2006/7/EC concerning the management of bathing water quality (2), as well as forthcoming
legislation on environmental quality standards in the field of water policy (Article 13 (2)). However,
the degree to which the MSFD can influence other sectoral policies at EU level and in different
Member States has yet to be seen. A related issues is that the MSFD has been established as ‘the
environmental pillar of the future maritime policy for the European Union’ (Preamble (32)), rather
than underpinning the Integrated Maritime Policy (IMP, reviewed below) or constituting an
underpinning theme in the IMP. The MSFD’s relationships with the other pillars of the IMP
(economic and social) have not been clearly defined or tested, and this leaves rooms for debates and
potential tensions in the future. It should be recognised, however, that the MSFD is alegally binding
directive, while the IMP is a ‘ soft policy’, i.e. no legal actions can be taken against non-compliance.
Therefore, it can be argued that legal recognition of the underpinning importance of the environmental
pillar discussed above should provide for the environmental pillar, through the MSFD, to be prioritised
in MSP initiatives over the economic pillar, through the IMP.

The MSFD gives significant deference to the principle of subsidiary, and Member States are
responsible for establishing a set of environmental targets for determining ‘ good environmental status’,
and developing and implementing a programme of measures in their own jurisdiction (see Table 1).
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However, it also envisages a nested governance structure through enhanced cooperation and
coordination between Member States in a marine region or subregion, as defined in Article 4 of the
MSFD, including implementation of the Regional Seas Conventions. Furthermore, to ensure that
decisions and actions taken by Member States are coordinated and consistent, the MSFD provides for
an oversight, control and coordinating role for the European Commission (Juda 2010). Among other
things, the European Commission is responsible for setting common methodological standards and
criteria (Annex 111, IV and V) for assessment and monitoring programmes undertaken by Member
States. The Commission will aso assess if programmes of measures formulated by Member States
‘congdtitute an appropriate framework to meet the requirements of this directive’, taking into
consideration the coherence of such programmes of measures across Europe (Article 16).

For cross-border issues related to achieving GES that cannot be tackled through actions at a national
level, or issues concerning other EU policies or international agreements, the Member State concerned
is required to inform the Commission, together with justifications and a set of recommendations. The
Commission will respond within six months and, and if appropriate, take the issues and
recommendations to the European Parliament and Council (Article 15).

It is important to note that whilst the MSFD allows for exceptional cases in which environmental
targets or good environmental status cannot be achieved. i.e. such provisions must be justified to the
EC and should not permanently compromise GES (Article 14). Article 14 allows for activities that
could undermine GES by modifying or atering the physical characteristics of marine waters, where
such activities are required to go ahead for reasons of overriding public interest which outweigh the
negative impact on the environment and where the costs of restricting such activities would be
disproportionate. However, Member States shall ensure that the modifications or aterations do not
permanently preclude or compromise the achievement of good environmental status at the level of the
marine region or subregion concerned or in the marine waters of other Member States. This emphasis
on the environmental pillar is consistent with the ‘underpinning importance of environmental
sustainability in EU policies discussed above and is reinforced by such wider commitments.

These commitments mean that, in the context of MSP under the MSFD and wider EU policies,
biodiversity conservation is not on an equal standing as atype of ‘use’ of sea space that competes with
other sectors or uses; rather, environmental sustainability, particularly the achievement of GES,
including an obligation to designate and effectively manage MPAS, is legally recognised as being of
underpinning importance. It remains to be seen, however, whether the underpinning importance of the
environmental pillar will actually be implemented into other sectoral policies, particularly under the
Common Fisheries Policy and the Integrated Maritime Policy.

Directive 2009/147/EC of the European Parliament and of the Council of 30 November
2009 on the Conservation of Wild Birds (the Birds Directive)

The Birds Directive was initially adopted by the EC in 1979 and is the oldest nature conservation
legislation in the EU. The directive has been amended several times as new Member States joined the
EU and the current Directive 2009/147/EC is the updated version of Directive 79/409/EEC which
incorporates al the recent amendments.
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Scope European territory of EU Member States (Article 1)

Overarching To maintain the population of wild bird species at a level which corresponds in
aim(s) particular to ecological, scientific and cultural requirements, while taking
account of economic and recreationa requirements, or to adapt the popul ation of
these speciesto that level (Article 2)

Targets The conservation status of a species will be taken as ‘favourable’ when:

— itsnatural range and areas it covers within that range are stable

or increasing, and

— the specific structure and functions which are necessary for its

long-term maintenance exist and are likely to continue to exist

for the foreseeable future, and

— the conservation status of itstypical speciesisfavourable as

defined below

The conservation status of a specieswill be taken as ‘favourable’ when:

— population dynamics data on the species concerned indicate that

it is maintaining itself on along-term basis as a viable component of its natural
habitats, and

— the natural range of the species is neither being reduced nor is likely to be
reduced for the foreseeable future, and

— thereis, and will probably continue to be, a sufficiently large

habitat to maintain its populations on along-term basis (Article 1(€)) and(i))
Spatial Member States shall classify in particular the most suitable territories in number
measures for | and size as specia protection areas (SPAS) for the conservation of species listed
implementation | in Annex | (Article 4(1)), and take similar measures for regularly occurring
migratory species not listed in Annex |, including the protection of wetlands
(Article 4(2)). SPAs should be protected through appropriate measures (Article
4(4)), but this has been amended by the Habitats Directive to the effect that
SPAs are now reactively managed under Article 6(2-4)

Assessment Member States shall forward to the Commission every three years, starting from

criteria 7 April 1981, areport on the implementation of national provisions taken under
this Directive (Article 12)

Exceptions Member States may derogate from the provisions of Articles 5 to 8, where there

is no other satisfactory solution, for the following reasons:

(8) — intheinterests of public health and safety,

— intheinterests of air safety,

— to prevent serious damage to crops, livestock, forests, fisheries and water,
— for the protection of floraand faung;

(b) for the purposes of research and teaching, of re-population, of re-
introduction and for the breeding necessary for these purposes;

(c) to permit, under strictly supervised conditions and on a selective basis, the
capture, keeping or other judicious use of certain birdsin small numbers.

SPAs contribute, alongside SACs, to the Natura 2000 network and whilst their selection and
monitoring is mainly based on the provisions of the Birds Directive and its annexes, their management
ismainly based on the provisions of the Habitats Directive, particularly Article 6(2-4).

%8 http://europa.eu/rapid/pressRel easesA ction.do?reference=1 P/09/628
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The EU Climate and Energy Package and Directive 2009/28/EC on the promotion of the
use of energy from renewable sources (Renewable Energy Directive)

The Climate and Energy Package was adopted in December 2008, which established the following
legally binding targets for EU Member States™:

e cutting greenhouse gas emission by at least 20% of 1990 levels (increase to 30% in the
context of a satisfactory international climate agreement in which other developed and
devel oping countries contribute their fair share to limiting global emissions);

e cutting energy consumption by 20% of projected 2020 levels - by improving energy
efficiency;

e increasing the share of renewablesto 20% of total energy consumption.
The climate and energy package consists of four legidative texts:

e A Directive revising the EU Emissions Trading System (EU ETS), which covers some
40% of EU greenhouse gas emissions,

e An "effort-sharing” Decision setting binding national targets for emissions from sectors
not covered by the EU ETS;

o A Directive setting binding national targets for increasing the share of renewable energy
sources in the energy mix (the Renewable Energy Directive);

o A Directive creating a legal framework for the safe and environmentally sound use of
carbon capture and storage technol ogies.

The package is complemented by two further legislative acts that were agreed at the same time:

e A Regulation requiring areduction in CO, emissions from new cars to an average of 120g
per km, to be phased in between 2012 and 2015, and further to 95g per km in 2020. This
measure alone will contribute more than one-third of the emission reductions required in
the non-ETS sectors;

e A revision of the Fuel Quality Directive requiring fuel suppliers to reduce greenhouse gas
emissions from the fuel production chain by 6% by 2020.

The table below summarises the main provisions of the Renewable Energy Directive, which is a key
component of the Climate and Energy Package.

Scope This Directive establishes a common framework for the promotion of energy
from renewable sourcesin EU Member States (Article 1)

Overarching The promotion of energy from renewable sources (Article 1)

aim(s)

Targets Each Member State shall ensure that the share of energy from renewable

sources, calculated in accordance with Articles 5 to 11, in gross fina
consumption of energy in 2020 is at least its national overall target for the
share of energy from renewable sources in that year, as set out in Annex | of
the Directive. Such mandatory national overall targets are consistent with a
target of at least a 20% share of energy from renewable sources in the
Community’s grossfinal consumption of energy in 2020 (Article 3(1)).

Member States shall introduce measures effectively designed to ensure that the
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share of energy from renewable sources equals or exceeds that shown in the
indicative trgjectory set out in part B of Annex | (Article 3(2)).

Each Member State shall ensure that the share of energy from renewable
sources in all forms of transport in 2020 is at least 10% of the final
consumption of energy in transport in that Member State (Article 3(4)).

Strategies and | In order to achieve the nationa targets for the share of renewable energy
measures for | sources, Member States can apply measures including (Article 3(3)):

implementation
(a) support schemes,

(b) measures of cooperation between different Member States and with third
countries for achieving their national overal targets in accordance with
Articles5to 11.

Each Member State shall adopt a national renewable energy action plan. The
national renewable energy action plans shall set out Member States' national
targets for the share of energy from renewable sources consumed in transport,
electricity and heating and cooling in 2020 (Article 4(1)).

Assessment Each Member State shall submit a report to the Commission on progress in the
criteria promotion and use of energy from renewable sources by 31 December 2011,
and every two years thereafter. The sixth report, to be submitted by 31
December 2021, shall be the last report required (Article 22(1))

By 31 December 2014, the Commission shall present a report, addressing, in
particular, the following elements:
(a) areview of the minimum greenhouse gas emission saving thresholds
for biofuels and bioliquids
(b) areview of targets for the share of energy from renewable sources in
the transport sector
(c) an evauation of the implementation of this Directive, in particular with
regard to cooperation mechanisms, in order to ensure that, together
with the possibility for the Members States to continue to use national
support schemes referred to in Article 3(3), those mechanisms enable
Member States to achieve the national targets defined in Annex | on
the best cost-benefit basis, of technological developments, and the
conclusions to be drawn to achieve the target of 20 % of energy from
renewabl e sources at Community level (Article 23(8))

Exceptions A Member State whose share of energy from renewable sources fell below the
indicative trgectory in the immediately preceding two-year period set out in
part B of Annex I, shall submit an amended national renewable energy action
plan to the Commission by 30 June of the following year, setting out adequate
and proportionate measures to reoin, within a reasonable timetable, the
indicative trgjectory in part B of Annex I.

The Commission may, if the Member State has not met the indicative
tragjectory by alimited margin, and taking due account of the current and future
measures taken by the Member State, adopt a decision to release the Member
State from the obligation to submit an amended national renewable energy

action plan (Article 4(4)).
Relationship The coherence between the objectives of this Directive and the Community’s
with other EU | other environmental legidation should be ensured. In particular, during the
policies assessment, planning or licensing procedures for renewable energy
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installations, Member States should take account of all Community
environmental legislation and the contribution made by renewable energy
sources towards meeting environmental and climate change objectives, in
particular when compared to non-renewable energy installations (Preamble

(44)).

The Climate and Energy Package, and Renewable Energy Directive legally require the development of
renewabl e energy sources, including marine renewables, the spatial requirements of which are likely to
have very significant consequences for M SP.

Discussion

The information listed above describes an emerging policy landscape for the integrated planning and
management of ocean use in Europe, moving from a sectoral to more integrated ecosystem-based
approach. Some of the key linkages, synergies and potentia tensions between the different directives
are examined in previous sections. As illustrated in the diagram below, questions remain as to how the
linkages between different sectora policies will be addressed, particularly between the MSFD and
IMP, and between the CFP and environmental legisations. The key linkages and issues which will
likely have important implications for marine spatial planning in Europe are summarised and
highlighted below.

IMp .| MSFD
! (GES)

HD & BD

(Natura 2000) CFP

Renewables
Directive

Member States. different national priorities and sectoral interests

83 Joint NGO Position Paper on Maritime Spatial Planning. May 2011.
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Therelationship between the MSFD and the IMP

It seems that the MSFD and IMP prescribe two different approaches to marine spatial planning in
Europe. As discussed earlier, the MSFD provides an overall framework for achieving ‘good
environmental status (GES), and requires different sectoral activities to be managed in accordance
with the environmental objectives set out in the Directive. The MSFD does provide some scope for
sustainable development, however it does not explicitly promote economic development. The MSFD
is legally binding on al Member States, and athough it does not explicitly require marine spatia
planning to achieve GES, this regquirement being limited to MPAS, it can be used as a good basis for
marine spatial planning in different EU countries (de Vivero 2011). Using the MSFD as an overal
framework for marine spatial planning will enhance clarity of objectives and much needed consistency
and coordination in managing different sectors across different EU countries, particularly given the
obligation for MSPs themselves to be subject to a SEA, including the potential for cumulative and
cross-border impacts.

On the other hand, the IMP envisages marine spatial planning as being an instrument for promoting
economic development (de Vivero 2011). As a policy it is not legally binding but underpins the
development of plans and objectives for various maritime sectors, and it includes the MSFD as its
‘environmental pillar’. In a smplified sense, the IMP and MSFD may prescribe two different
approaches or routes for marine spatia planning in Europe. Following the IMP, marine spatia
planning is more likely to be developed as a mechanism for balancing the needs of different sectors
and ensuring that strong growth in certain maritime sectors does not lead to undesirable environmental
and social conseguences. From a M SP perspective, nature conservation (particularly the designation of
MPAS) is likely to be considered as one type of ‘sectoral’ use of ocean space, which is considered in
relation to other sectors. Such an approach to marine spatial planning is more likely to be adopted in
countries with strong maritime industries, with increasing competition for sea space among different
sectors. In contrast, in countries that do not have strong maritime industries, marine spatial planning is
more likely to be used as a preventive strategy to ensure overall ecosystem health. Such an approach is
more consistent with the provisions of the MSFD (de Vivero 2011).

Underlining the issue of potentia disconnections between the MSFD and IMP is that they fall under
the responsibility of different Commission bodies: DG Environment oversees the implementation of
the MSFD and DG MARE oversees the implementation of the IMP, along with the CFP. M SP-related
initiatives commissioned under the two bodies seems to have little connection with each other, causing
some confusions and tensions regarding the regarding the strategic direction(s) for marine spatial
planning in Europe (de Vivero 2011). Asit stands, DG MARE and DG Environment receive scientific
advice from different advisory bodies. As discussed earlier, DG MARE receives scientific advice from
the Scientific, Technical and Economic Committee for Fisheries (STECF), and the International
Council for the Exploration of the Sea (ICES), and it receives stakeholder input from the Advisory
Committee for Fisheries and Aquaculture (ACFA) and the Regiona Advisory Councils (RACs). DG
Environment relies on a Habitats Committee comprising representatives from all Member States and
the Commission, which is not an independent scientific body and is hardly a match to the ICES in
terms of itstechnical capacity and influence over decision-making in the Commission (De Santo 2010).

The disconnections between the two main Commission bodies responsible for marine management
and the related lack of clarity regarding the relationship and linkages between the two most important
EU policies (MSFD and IMP) are likely to be key issues in the development of a better integrated
policy landscape for marine spatial planning in Europe.

The relationship between the MSFD and the IMP can also be considered as being an opportunity to
better integrate the environmental and economic pillars of European maritime policies, recognising
that the economic pillar has generally been favoured over the environmenta pill